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present, and I entirely concur with my colleagues in what they
have recorded on that subject. I may add a remark respecting a
distinetion whieh appears to be taken by the Subordinate Judge
and the Judgebelow between misgjoinder of plaintiffs and misjoinder
of claims. There is really no sense or meaning in such a dis-
tinetion. A p]qintiﬁ' as such cannot be separated from his claim,
and here the claims supposed to have been misjoined are absolutely
jdentical in law and in fact; and even if we had not s. 81 of the
Code of Civil Procedure, which provides that “no suit shall be
defeated by reason of misjoinder of parties,”no intelligible migjoin-
der could have been shown in the present case. The appeal from
the Division Bench must be allowed, and the cagse remanded under
s. 562 for disposal on the merits 5 costs will abide the result.

Oupriewp, J.~1 adhere to the view I took in my ovder dated
the 2nd February, 1881.
Cause remanded.

APPELLATE CIVIL.

Before Mr. Justice Oldfield and Mr. Justice Brodhurst,
NARSINGH SEWAK SINGH {(Jupcurst-pEBTOR) v. MADHO D AS AWD oTHERS
(DroruR-HOLDERS ). *
l(].ucczttimz of decrece—det XV, of 1877 (Limitation Act), sch, i, No. 178 (2)=* Where
there has Leen an appeal.”’
The words “where there has been an appeal” in cl. 2, No. 179 of sch, ii of
Act XV. of 1877, do not contemplate and mean only an appeal £rom the decree of
which €xecution is songht, but include, where there has been a feview of the

judgment on which such decree is Dased, and an appeal from the decree passed
on such review, sach appeal.

Held, therefore, where there had been o review of judgment, and an appeal
from the docree passed on review, and such decree having been set aside by the
appellate Court, application was made for execution of the original decree, that
time began ¢ run, not from the date of that decree, but from the date of the
decree of the appellate Court,

Sheo Prasad v. dnrudl Singh (1) distinguished.
Ix March 1873 one Harak Chand Sahu sued one Ajudhia Prasad

Singh and Rajnit Kuar, as the mother and guardian of her minor
son, Rukman Sewak Singh, in the Courtof the Subordinate Judge

o " First Appeal, No. 122 of 1881, from an order of Babu Ram Kali Chaudhri,
Bubordinate Judge of Benarek, deted the st July, 1831, '
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of Benares for certain money. Onthe 23rd August, 1873, the Sub-
ordinate Judge gave him a decree against Ajudhia Prasad Singh
and dismissed the suit against the minor. On the 3rd November,
1875, the heirs of Harak Chand Sahu, whe had died in the mean-
time, applied for a review of judgment as regards the dismissal of
the suit against the minor. This application was granted and the
suit was re-heard, and a decree was given on the 26th November:
1876, to the heirs of Harak Chand Sahu against Narsingh Sewak
Singh, as the heir of Ajudhia Prasad Singh, who had also died in
the meantime, and against the minor. Being dissatisfied with this
decree, the heirs of Harak Chand Suhu appealed to the High Court.
On the 28th March, 1879, theﬁ High Court held that the review of
judgment had been illegally granted, and dismissing the appeal “set
aside the judgment and decree dated the 2Uth November, 1878.”
On the 17th May, 1880, the heirs of Harak Chand Sahu applied for
execution of the decree dated the 23rd August, 1873. No applica-
tion for execution of this decree had been made after the proceed-
ings for review of judgment were instituted. Narsingh Sewak
Singh, judgment-debtor, contended that the apvlication was barred
by limitation. The Court executing the deeree held that the period
of limitation should be computed, under No 179 (2) of sch. i of
Act XV of 1877, from the 28th March, 1879, the date of the High
Court’s deeree, and the application was therefore within time. The
judgment-debtor appealed to the High Court.

Mr. Spenkie (with him Munshi Kushi Prasad), for the appallant,
contended that the words in No. 179 (2), sch. ii of the Limitation
Act, “where there has been an appeal,” mean where there has been
an appeal from the decree of which execution is sought. The decree
of which execution is songht Was not appealed, and time runs there-
fore from its date. He referred to Sheo Prasad v. Anrudh-Singh (1).

The Senior Government Pleader (Lala Juala Prasad), for the

~ respondents.
The judgment of the Court (OLDFIELD, J., and BropEURST, J.)
was delivered by ‘
OuprieLp, J.-~~The question is whether the decres-holder’s

application for execution of his decree is within time underart. 179,
@) L L. R, 2 AlL 273,
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seh. ii of the Limitation Act. The decree was passed on the 23rd
August, 1873, but a review of judgment was admitted and a decree
passed on the 29th November, 1876, by which the original decree
was altered. Then an appeal was preferred by the plaintiff from
the decree passed on review, and on a cross objection taken by the
defendant, the decree made on review was set aside by the High
Gourt on the 28th March, 1879. We are of opinion that time will
begin to run from the date of the decree of the High Court, as the
final decree of the appellate Court within the meaning of art, 179
(2),sch. ii of the Limitation Act. It was cortended that the appeal
referred toin that article is an appeal from the original deeree only,
not an appeal from a decree passed on review of the original decree ;
but we are of opinion that this is not the case. The article makes
limitation run, ¢ where there has been an appeal,” from *‘ the date
of the final decree or order of the appellate Court,” and we think
the appeal contemplated is au appeal in the suit, not necessarily an
appeal from the original decree in the suit.

Oar attention was drawn to a decision of this Court,—Shes
Prased v. Anrudh Singh(l),—~but that case is distinguishable from
the one before us. Inthat case there had been no appeal from any
decree. We therefore dismiss the appeal with costs.

Appeal dismissed.

Before Mr. Justice Straight ond My, Justice Tyrrell,

BASDEQ SINGH avp Avorarr (Pramntirrs) v. MATA DIN SINGH axp
- Avoraer (DerENDANTS).*

Regulation X V11 of 1806, 5. 7—Notice of foreclosure not signed by Judge—TInvalidity
N of foreclosure proceedings.

A notice jssued under Regulation XVII of 1806, which does not bear the
signature of the District Judge, but bears the seal of his Court only, is informat

and bad, and the foreclosure proceedings in which such a notice has issmed are
invalid ab initio. ‘

TaE plaintiffs in this suit claimed to enforce a right of pfe-emp-»
tion in respect of a conditional sale of certain shares in two villages

_ ¥ Seeond Appeal, No. 775 of 1881, from a decree of Rai Bhagwan Prasad, Sub-
ordinate Jndge of Azamgarh, dated the 19th March, 1881, affirming a decree of Mirza
Katdar-ud-din, Munsif of Azgmgarh, dated the 30th September, 1880.
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