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present, and I entirely concur with m y colleagues in wliat they 
have recorded on that subject. 1 may add a remark respecting a 
distinction which appears to be taken by the Subordinate Judge 
and the Judge below bet\yeen misjoinder o f plaintiffs and misjoinder 
of claims. There is really no sense or meaning in such a dis
tinction. A  plaintiff as such cannot be separated from his claim^ 
p̂ nd here the claims supposed to have been misjoined are absolutely 
identical in law and in fa ct ; and even if we had not s. 31 o f the 
Code o f Civil Procedure, winch provides that “  no suit shall be 
defeated by reason of misjoinder of parties.” "no intelligible misjoin
der could have been shown in the present ease. The appeal from 
the Division Bench must be allowed, and the ease remanded mider 
s. 562 for disposal on the merits; costs will abide the result.

OldfielDj J.-—I adhere to the view I took in my order dated 
the 2nd February, 1881.

Caim remandei.

A P P E L L A T E  C IV IL .

Before Mr. Justice Oldfield and Mr. Justice Brodlmrst.

NARSINGH SEWAK SINGH (Jtjdgment-debtok) <?. MADHO DAS and othekb 
( D e o r b e - h o l d e r s ) . *

Execution o f decree— dctXV. o f  1S77 (^Limitation Acf),!<cli, ii, iVb. 179 (2)—“  Where 
there has heen an apjiealP

The words “ wliere tlierehas been an appeal”  in cl. 2, No. 179 o f sch. ii o f 
ilcfc X V . of 1877, do not contemplate and mean only an appeal from the decree o f 
■which execution is soaghf, hut include, where there has heen a Review of the 
3udgmeut on which such decree is based, and an appeal from the decree passed 
on such review, such appeal.

Held, therefore, where there had been a review oE judgment, and an appeal 
from the docree passed on review, and such, decree having heen set aside by the 
appellate Court, application was made for execution o f the original decree, that 
time began tr, run, not from the dace o f  that decree, but from tlie date of ttie 
decree of the appellate Court.

Shea Prasad v. Anmdh'SlngJi (1) distinguished.

I n March 1873 one Harak Chand Sahu sued one Ajudhia Prasad 
Bingh and Rajnit Kuar, as the mother and guardian of her minor 
son, Rukman Sewak Singh, in the Court of the Subordinate Judge

Appeal, No. 12S of 1881, from an order of Babu Ram Kali Oliaudhxi, 
Bttl3ordinate Judge of Benares, d^ted the 1st July, 1881,

(1) I. L. B. 2 All. 273.



of Benares for certain mone}*. On the 23rd August, 1873, the Sub- 
ordinate Judge ga-ve him a decree against Ajiitlhia Prasad Singh 
and dismissed the suit against the minor. On the 3rd Jlovember, SE-ft-iK SisfiH
1875. the heirs of Harak Chand Sahii, v,'ho had died in the mean- masho 
time, applied for a review of judgment as regai’ds the dismissal of
the suit against the minor. This application was granted and the 
suit was re-heard, and a decree was given on the 29th Novemher;
1876, to the heirs of Harak Ohand Sahii against Karsingh Sewak 
Singh, as the lioir of Ajudhia Prasad Singh, who had also died in 
the meantime, and against the minor. Being dissatisfied with this 
decree, the heirs of Harak Ohand Sahu appealed to the High Court.
On the 28th March, 1879, the High Court lield that the review of 
judgment had been illegally granted, and dismissing the appeal ' ‘'set 
aside the judgment and decree dated the 2t|th November, 1876.”
On the 17 th May, 1880, the heirs of Harak Ohand Sahu applied for 
execution of the decree dated the 23rd August, 1873. No applica
tion for execution of this decree had been made after the proceed
ings for review o f judgment were instituted. Ifarsingh Scwak 
Singh, judgment-debtor, contended that the application was barred 
by limitation. The Court executing the decree held that the period 
of limitation should be computed, under No 179 (2) o f  seh. ii o f  
Act X V  of 1877, from the 28 th March, 1879, the date o f  the High 
Court’s decree, and the application was therefore within time. The 
judgment-debtor appealed to the High Court.

Mr. Sp&nMe (with him Munshi ICas/ti Prasad), for the appGlIant, 
contended that the words in No. 179 (2), sch. ii o f the Limitation,
Act, “  where there has been an appeal,”  mean w'here there has been, 
an appeal from the decree o f which esecutioq is sought. The decree 
o f which execution is sought \fas not appealed, and time runs there
fore from its date. He referred to Sim Prasad v, Anrudk Singh (1),

The Senior Government Pleader (Lala Jiiala Prasad)^ for the 
respondents.

The judgment o f  the Court (O ldfield, J., and B eodhubst, J.) 
was ddirered by

Oldfielp , j .—*The question is whether the decree-holder^s 
application for execution of his decree is within time under art. 179,

(1) L L. E., 2 AIL 273,
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1882 sell, ii of the Limitation Act. The decree was passed ott the 23rd 
ITaesingh'  ̂ Aagust, 1873, but a review o f judgment was admitted and a decree 

Sbwak Singh passed on the 29th November^ 1876, by  whicli the original decree 
MiDBaTjAs. was altered. Then an appeal was preferred by the plaintiff frotis 

the decree passed on review, and oil a cross objection taken by the 
defendant, the decree made on review was set aside by the High 
Gourton the 28th March, 1879. W e are of opinion that time will 
begin to run from the date of the decree of the High Court, as the 
final decree of the appellate Oourfc within the meaning o f  art. 179
(2), sch. ii o f the Limitation Act. It was coittended that the appeal 
referred to in that article is an appeal from the original decree onlyy 
not an appeal from a decree passed on review of the original decree ; 
but we are of opinion that this is not the case. The article makes 
limitation run, “  where there has been an appeal,”  from the date 
o f the final decree or order o f the appellate Oourt,”  and we think 
the appeal contemplated is an appeal in the suit, not neoessarily an 
appeal from the original decree in the suit.

Our attention was drawn to a decision o f this Ooort,— Shea 
Prasad v. Anrudli Singh (I ),— 'but that case is distinguishable from 
the one before us. In that case there had been no appeal from any 
decree. We therefore dismiss the appeal with costs.

Appeal dismissed^

18S2 
Miruary 3,

"Before Mr. Justice StfaigM and Mr. Iustice Tyrrell.

BASDEO StNQ-H a n i> a S o t h e r  ( P l a i n t i f f s )  v .  M ATA 0IN  SINGH a n i >

ANOTHER ( D e B'BSTDANTs) .*

RegulationXVII ojf 1806, s. 7—‘Notice o f  fareelosute not signed 63/ Judffe'-^Invalidii^ 
 ̂ of foreclosure proc>*eding s.

A notice issued nnSer Eegulafcion X V II  o f 1806, which does not bear tlie 
signature of the District Jtldge, but bears the seal of his Court only, is informal 
and bad, and the foreclosure proceedings in -wMch such a notice has issued are 
invalid a6 initio*

The plaintiffs in this suit claimed to enforce a right o f  pre-emp
tion in respect of a conditional sale o f certain shares in two villages

* Socond Appeal, No. 775 of 1881, from a decree of Rai Bhagwan Prasad, Sttb  ̂
ordinate J iid^e of AzHmpdih, dated the 19th March, 1881, affirnainga decree of MifsKit 
KatW ‘ud-din, Munsif of Az^mgarh, dated the 30th Septemberj 1880.,


