
field. W e remand the cuse for trial of tbis issue and allow ten
days for objections to be made to the finding and m il then dispose ' B*nKAicHi
o f the other pleas taken in appeal. Chaodhbi
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Before Mr. Justice Brndhurst and Mr. Justice Tyrrell. 3g82
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Pfe-cminion~~Oo-$karer jouting felativen idthlim hi damving right—Effect on co-sJiarh's
right—Stranger.

A  eo-sbarer of an estate, 'who has a right of pre-emption, does not, merely by 
joining mth himself members of his family, who are not co-sharers la such estate, 
in a suit to enforce suchi right, defeat such right. Manna Singh v. Eamadhin 
Bingh (1) distinguished.

The plaintiffs in this sufu claimed possession as mortgagees of 
a certain share in the thoke of a mahal called Multan, basing their 
claim upon the wajibulars. That document provided that, in the 
event of a co-sharer desiring to sell or mortgage his share, he 
should offer it in the first instance to his “ b r o th e r s s e c o n d lj , to 

near cousins’” ; thirdly, to co-sharers in his thoke; and, fonrthlj, 
to co-sharers in the mahal; after which he might offer it to stran­
gers. The mortgage in respect of vphich the plaintiffs claimed was 
one by the widow of Sahuria, the deceased proprietor o f the share 
in question. She had given a possessory mortgage o f  the share to 
the defendant Bhuray MaL The latter was a co-sharer in thoke 
Multan, but was not a blood relation o f Sahuria. The plaintiffs,
Bahai Singh, Dal Singh, and Nawal Singh, were severally a second 
cousin, a third cousin, and a fifth cousin o f Sahuria. Nawal Singh 
was the only plaintiff who was a co-sharer in ^thoke Multan. The 
Court o f first instance gave the plaintiffs a decree for poFsession of 
the share in question as mortgagees. On appeal by the defendant 
Bharey Mai, the lower appellate Court held that the plaintiffs Bahai 
Bingh and Dal Singh should not have been included in this decree, 
as though near cousins of Sahuria, within the meaning o f the wajib* 
ularz, they "were not co-sharers in thoke Multan, and therefore 
had not, imder that instrument, a preferential right to that o f  the 
defendant Bhurey Mai. Holding, however, that the plaintiff Nawal

Sv'i’ori'l No. of 1881, from a decree of H.M. Kiug. Esq., Jadge
o f Sai'.iii:-:;;)■)!!!■, i t;i(‘ loth  February, 1881, modifying a decree of Maulvi 
Kaziui All, Miiiisii <i!‘ hliisiiili', dated the yOlh September, 1880,

(1) See ante, p. ‘252.
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1882 Singt, as a near cousin ”  and a co-sharer in that thoke, had a 
better right to the mortgage than the defendant Bhurey Mai, it 
aiBrmed the decree of the first Oourt as regards the former. With 
regard to th« defendant’s contention thafc the plaintiff Nawal Singh 
had lost his right by associating strangers ”  with him in his 
claim, the lower appellate Oonrtheld that the plaintiffs Bahai Singh 
aad Dal Singh were not strangers, ”  and therefore the plaintiff 
Nawal Singh had not lost his right by associating them with him­
self in his claim.

On second appeal to the High Oonrt the'’de'fendant Bhurey Mai 
again eontended that the plaintiff Nawal Singh had lost his right 
by associating the other plaintiffs 's^th himself in his claim, as 
they were strangers.”

The Senior Government Pleader (Lala Juala Prasad) and 
Mnnshi Bxihh Ram, for the appellant.

Babn Oprokash Chandar Mukarji, for the respondent.

Th« judgment of the Court (B rodhuest, J., and Tyrrell, J .)  
was delivered by

T y r r e l l , J.—N on a o f  the pleas a re  sustainable . The la s t p lea  

has n o  co g e n cy , as the resp on d en t, h a v in g  jo in e d  w ith  h im  certa in  

m em b ers  o f  h is  fam ily , w ho are  fo u n d  to  be  s tra n g ers  quoad th e  

estate, has n o t  m erely by  so doing, d efea ted  his p re -em p tiY e  r ig h t  as 
asserted in  th is suit. His p os it ion  is  d is tin g u ish ab le  in  this re sp e ct 

fr o m  '^hat o f  the purchaser w h ose  case w as b e fo re  th^s Court in  

Manna Singh r .  Ea?nadMn Sin^Ji ( 1 ) .  The p r in c ip le  la id  d o w n  
in th at ruling is therefore in a p p lic a b le  to- the case n o w  b e fo r e  us.. 

The appeal is  dismissed w ith  co s ts .

THE INDIAN L A W  REPORTS. [VO L. IV .

(1) See antei p. 252-
Appeal dismissed^


