VOL. 1V.] ALLAHABAD SERIES.
CIVIL JURISDICTION.

Before Sir Robert Stuart, K1., Chief Justice, and Mr. Justice Brodhursi,

KEHUNNI (Pratvmier) 0. NASIR-UD-DIN AHMAD (DerEspast).
Registered bond for the paywent of money—Act XV of 1877 (Limitation defy,
sch. i, Na. 116.

Hed, following Husain Ali Khanv. Hafiz Ali Khan (1), that a suit on &
tegistered bond for the payuwient of money, which has not been paid on the due
date, is a suit for compensation for the breach of a contract in writing registered,
and therefore the limitation applicable to such o suit is that provided Ly No. 118,
sch. ii of the Limitation Act.

The principle on which the mling that a suit on a bond which has not been
paid on the due date is a suit for vompeusation explained by Sroart, C, J., aud
Nobocoomar Mulhopadhaya v. Siru Mullick (2) referred to.

Tas plaintiff in this suit claimed Rs. 160, the principal amount
and interest due on a registered bond, dated the 21st August,
1873. By the terms of this boud the principal amount was payable
within six months from the date thereof and the irterest manth by
month. The suit was instituted on the 5th January, 1880. The
appellate Court dismissed the suit, on the ground that it was barred
by limitation, holding that No. 80 of sch. ii of Act XV of 1877
was applicable to it, and not No. 116 of the same schedule.

The plaintiff applied to the High Court to revise the decreo of the
appellate Court under s. 622 of the Civil Procedure Code, contend-
ing that thé. suit was within time, No. 116 of sch.ii of Act XV
of 1877 being applicable to it.

Munshi Henuman Prasad, for the plaintiff.

Mr. Nibleit, for the defendant.

"'he Court (Stuart, C. J., and Bropuugst, J.) delivered the
following judgments :—

Sruarr, C. J.—This is an application for revision under s. 622,
and the question raised appears to be the same as that which was

+ Application, No, 67 of 1881, for revision under s, 622 of Acl X of 1877 of e
decree of Maulvi Sultan Hasan, Subordinate Juds g¢ of Agra,daiedthe $th )'um,, 1830,
reversing a deeree of Sayyid Munir-ud-din Ahmn.d Munzit of Mustra, dated ibe

11th February, 1930,  Heported under ¢he orders of the Hon’ble the Chv-r Justice,

(1) Husain Ali Khan v. Hafiz Al (2) L. &3, R. 6 Cale. 94,
Khan, L L. R., 8 Al 600,
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decided by a Fall Bench ruling of this Court in a reference by
Spankie, J., and Straight, J., where we unanimously held that the
limitation period to be applied was six years under No. 116, sch. ii
of the present Limitation Act (1). Ido not appear in my judg-
ment in that case to have gone very fully into the argument main-
tained in the present case, contenting myself with holding that the
decument there, whatever its form, was clearly a contract of the
kind contemplated by No. 116.  The other Judges, particularly the
two referring Judges, give reasons for their opinion that the suit
should be regarded as reully one for compersation, and an English
case decided by the Court of Common Pleas was veferred to as
showing that the addition to the demagnd on a bond of unascertained
intevest was sufficient to make it an unliquidated claim, and there-
fore recoverable only in a suit for damages. But the true principle
to be applied to a case like the present is referred to in 2 judgment of
Mitter, J., in a Caleutta case— Nobocoomar Mukhopadhaya v. Sirs
Mdlick «2)—~where his opinion manifestly was that the time condi-
tioned for by the bond having gone by before the suit was brocght
specific performance was impossible, and the only remedy was for
compensation or damages. It has also been explained to us that
thatis the principle usually applied in similar cases on the original
side of the Calcutta Court, And I am satisfied it is the right prin-
ciple. In the present case the kond sued on is dated so far back
as the 21st August, 1873, and it provided that the obligor should
pay tle money or principal sum to the obligee within six months,
and the interest month by month, yet the suit on such a bond is not
instituted till the 56h January, 1880, when the possibility of its
exact performance was passed and gone. The suit therefore can
only be regarded as one for compensation or the equivalent for the
debt in damages. No, 116, sch. ii of the Limitation Act, clearly
applies, and the limitation period ia six years. I would therefore
allow the revision applied for, and set aside the judgment of the
lower appellate Court, and remand the case for disposal on the
merits by the Subordinate Judge.

BroprussT, J.—I concar with the learned Chief Justice that

the judgment of the lower appellate Court must be set aside, and

Q1) Husain Ali Khanv. Hufi: Ai (2) 1. L. R. 6 Cale. 94,
Khan, L, L. K., 3 All, 600.
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that the case must be remanded for trial on its merits as it is nof
barred by limitation, being governed, not by art. 80, but by art.
116, sch. ii, Act XV of 1877, as found by the Court of first instance.

Case remanded,

APPELLATE CIVIL.

Before My, Justice Oldfield and My, Justice Brodharst,

BAHRAICHI CHAUDHRI (Dererpant) ». SURJU NAIK axp
ANOTHER (PrainTrFrs.)*

Mortgage— Decree enforcing® ien—~Suit ugainst purchaser to enforce decree—det X
of 1877 (Civil Procedure Code), s. 43

The obligee of 2 bond for the payment of money, in which certain property
was mortgaged as collateral sec-,uri{}, sied the abligor for the money due on snch
bond, claiming the enforcement of such mortgage. At the time the suit was
brought such praperty was in the possession of a third person, who had purchased
it at a sale in execution of a money-decree against the obligor of such bond. The
obligee did not wake the purchaser a defendant to the suit. He obtained a decree
in the suit for the sale of such property. Being resisted in bringing it to sale by
the purchaser, lre sued the purchaser to have it declored that such property was
Tiable to be sold under his decree. Feld that such second suit was not barred
by the provisions of s. 43 of the Civil Procedure Code. ‘

Ox the 21st January, 1878, the defendant in thiz suit purchased
the rights and interests of six brothers in an eight annas share of
a village called Kukrali, which were put up for salein execution of
a decree for monev dated theslst February, 1877. Of these six
brothers three had, prier to the date last mentioned, given a bond
for money to the plaintiffs in this suit, hypothecating theie righis
and interests in such share. On the 8th November, 1878, the
plaintiffs in this suwit brought a suit on subh bond against the
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ebligors and obfained a decree thereon against them and the -

hypothecated property. Thgy subsequently caused the ei;rht annas
share in Kukrali to be attached in execution of this decree. The
defendant ohjected to the attaclment and sale of such share, and
his objections were allowed. Thereupon the plaintiffs brought the
present suit against the defendaunt to have it declared that such
share was liable to he sold in execution of their decree. Both the
lower Courts gave the plaintiffs a decrec.

* Seeend Appenl, Mo, 378 of 1991, from a dceree of R, F, Saunders, Fsg,
Tih January, i~y affirming s decree of Hakim
¢ of fiprskhpur, dated the 22nd July, 1850,

Judge o Gomakiper, dated
Rahat Ali, Sabordinue Judg



