
when suoh an obvi' medy as binding down the five persons 1896

who are said to have ^tened Domi Lall and his labourers was K a l i  K is s e n ^

ready to his hand.”  think, too, that the proper course for the TAaoaa
Magistrate to have followed in this case was to bind down such Asdnd

o f the persons as were likely to disturb the peace under section 
107 of the Code.

W e accordingly discharge the order of the Magistrate, and 
direct that the rule be made absolute.

s. c- B. Buie made absolute.
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N O R EN D R A  N A T H  SIR C A R  a n d  a n o t h e r  ( P l a i n t i f f s )  K A M A L- 2 2 .

B A S IN I D A SI ( D e f e n d a n t . )  ---------------- —

[On appeal from the H igh Court o f Judicature at Fort William 
in Bengal.]
Hindu Lavs— 'Will— Construction of— Contingent executory bequest over—

Period o f distribution o f property bequeathed— Succession Act { X  of 
186S), section 111— Codifying, object of.

T he object o f  cod ify ing  a  particu lar branch o f th e  law  is th a t on any 
point specifically dealt w ith , th e  law  should th encefo rth  be ascertained b y  
in terp reting  the  language used in  th a t enactm ent, instead  of, as b e fo re , 
searching in the authorities to  d iscover w hat m ay be th e  law , as laid dow n in 
p rior decisions.

T he language of such an enactm ent m ust receive its  n a tu ra l m ean in g , 
w ithou t any assum ption as to  its  h av in g  probably  been th e  in ten tion  to  leave  
unaltered th e  law  as i t  ex isted  before.

Banh of England v. Vagliano (1 )  referred  to.

A  H indu  a t his death  le f t  th ree  sons, th e  eldest o f fu ll age and  th e  o th er 
tw o  m inors. In  his w ill w ere th e  directions ; “ My th ree  sons shall b& 
entitled  to enjoy all th e  m oveable and  im m oveable properties le f t  b y  m e equally.
A ny  one of the sons dy in g  sonless, the  surv iv ing  sons shall be en titled  to  all 
th e  properties equally .”

Held, th a t these w ords gave  a legacy to the  survivors con tingen tly  on th e  
happening o f a specified uncertain  event, w hich had  no t happened befo re  
th e  period when th e  p ro p erty  bequeathed was d istributable , th a t period o f

® Present;  Loniis M a cn a g h te n  and M oee is , and Sib R. C ouch .

(1) 1891, A. C., 107.



1896 distribution bein g  the tim e o f  the testator’s It  w ou ld  be.im possible
■--------------------   to decide that the period was postponed b y  rea^ the personal iieap acity
N o r e n d e a  „ r ^  n  ■ ■

N a th  ‘•''® beueficianes.
SiROAR T herefore, under section 111 o f  the Succession A ct, 1865, applicable undei;

K a m a l - H iudu W ills  A ct, 1870, the lega cy  to the surviving brothers could not
BASINI D a si. take efEect, and the original g i f t  to  the testator’s three sons w as absolute to 

each in equal shares and indefeasible on his death.

A p p e a l  from a decree (30th August 1882) o f the High Court, 
modifying a decree (7th October .1890) o f the Subordinate Judge 
o f the 24-Pergannas.

On this appeal questions were raised on the construction o f 
the W ill o f the deceased, Hara Nath Sircar, a Hindu o f Sripur, 
near Calcutta, executed by him on the day o f  his death, the 
14th January 1882. He left three sons, Jogendra Nath, who was 
at that time o f full age, and Norendra Nath and Surendra Nath, 
who were then, and down to the commencement o f this suit, 
minors. The family was subject to the law o f the Dayabhaga.

The earlier part o f his W ill, to which the present question 
relates, was as follows :—

“  This W ill  is execu ted  b y  H ara N ath Sircar, o f  Sripur, at present o f  
Kalighnt. B ein g  seriously ill, I  execute this W ill, p rov id in g  as be low  fo r  the 
preservation and m anagem ent o f  m y properties, m oveable and im m oveable, 
after m y  death,

“  1. M y three sons shall be  entitled to  en joy  all the m oveable and 
im m oveable properties le ft  b y  m e equally. A n y  one o f  the sons d y in g  
sonless, the su rv iv ing  sons shall be  entitled to all the properties equally .”

Other paragraphs related to powers given by the testator to 
Jogendra Nath, his eldest son, whom he appointed to be his 
executor. As to the remaining paragraphs no question arose.

Jogendra Nath managed the property under this WiU, until his 
death on the 2nd December 1886. He left a widow, the pre
sent respondent, and six daughters, but no male issue.

The question now raised was whether, on Jogendra Nath’s death 
without his leaving a son, bis surviving brothers became entitled, 
in addition to their original two-thirds o f their father’s estate, to 
the one-third which their deceased brother had in his lifetime ; 
or whether the widow became entitled to the one-third, which 
had belonged to her husband.

This depended on the construction and application o f section 111
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of tie  Snocossiou Act (X  of 1865), which was mado applicable to is 90
tlio Will of a Hindu testator by the second section o f tlae Hindu
Wills A c t ,  1870. N ath

S jboar
A  further question was algo raised : whether the proyisions of tho v.

Will were valid as a coiitingent bequest, carrying over Jogendra 
Nath’s share on his death, without male issue, to his brothers.

Oil tho llfch April 1887 acertificato to colloet debts was grant
ed under A ct X X V I I  of 1863 to Saodamini Dagi, widow o f the 
testator, as guardian o f  the i-ninor sons, and to Kamalbasini, as 
widow o f Jogendra Fath.

On the 0th September 1889 these minors, by Saodamini 
as their guardian, sued Kamalbasini iu the present suit, alleging 
that she had takeir possession of one-third o f the estate o f tho 
late Hara Nath without any right thereto, and claiming a decla
ration that they were entitled to it. The defendant filed her 
written statement on the 17th Novomber following, alleging that 
tho testator could not bo understood to have given to each son a 
life-interest merely in the estate, and any provisions to that effect 
would not be valid, according to the prevailing law and tho 
shastras.

The section o f  the Succession Act, 1865, is set forth in their 
Lordships’ judgment on  this appeal.

The Subordinato Judge was o f opinion that Jogendra JTath, 
by surviving the testa.tor, did not taka an absolute indefeasible 
interest in the one-third share bequeathed to him. The Judge 
pointed out that in Saorjeemoney Dossee v. Denobundao Ahdluk (1), 
which was decided in 1862 by the Judicial Oommittee, it had been 
held that there was not anything contrary to the principles 
o f Hindu law in allowjng a testator to give property whether 
by way o f remainder or (to borrow terms from the law 
of England) by way o f executory bequest, contingently 
upon an event which was to happen, if  at all, immediately upon 
the close of a life in being.”  And as the Judicial Oommittee 
had supported iu that case a clause in a "Will, under which the 
share o f a son, who died sonloss, passed to the surviving sons, and 
not to the widow of their deceased brother, the Judge held that
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1896 down to the passing o f the Hindu Wills Act in 1870, which
extended section 111 among others of the Succession Act (X  of

N ath 1865) to the Wills o f Hindus, the law was that such an executory
SiBCAB present one would take effect in favour of the

Kam^.- gurvivine brothers. The Judge said :—
BASINI Dasi. °

“  I t  appears to m e that tlie case o f  Soorjeemoney D ossee  is  in accordance
w ith  the second rule la id  d ow n  in  E dw ards  v. Edw ards  in  1852, and approved 
o f  b y  the H ouse o f  L ord s in O’M aboney’ s case in  1874. B ow ers  v .  B ow en  
was decided in appeal in 1870. Thus the rule laid d ow n  in Soorjeemoney  
Dossea’ s case in 1862 w as the law in E ngland dow n to  the year 1874. The 
Succession A ct  was passed in 1865 and the H indu W ills  A c t  was passed in 

1870.”

After referring to JEdtoards v. Edioards (1 ), and to 
O’Mahoney v. Burdett (2), Boioers v. Bowers (3) and to Smith v. 
Bteioart (4) as supporting his view that the English law would 
allow such a bequest as the present one, in the case o f an English 
testator, the Subordinate Judge said :—

“  T he question n ow  is whether section  U l f o f  tho Succession Acl-, 1865, 
has m ade any change in  the law .

“ Section 111 says that the leg a cy  cannot take effect, unless such 
event happens b e fo re  the period w hen the fu n d  bequeathed ia payable or 
distributable.

“  There is nothing in  this section to show  that the period o f  distribution 
w ould nec6SSE.rily be the time o f  tlie testator’s death. In  fa c t , there are many 
oases where the period o f  distribution m ay happen a fter tho death o f  tlie 
testator [as illustration (a ) .]

“  I n  illustration (a ) ,  under section 112, tho period o f  distribution ia the 
testator’ s death, as in Gripps v . W a h a tt  (5 ) .  In  illustration ( 6) under 
section 112, the period o f  division is the death o f  the tenant for  life .

“  In  the case o f  T a roh essw  M oy v , 8 osU  Bhihhureasur R oij ( 6), and in that 
o f  Kristorom oni D asi v . N arendro K rish n a  (7 ), the caso o f  Soorjeemoney JDossee 
•was refen 'ed to and discussed, bu t w as not dissented from , and it would 
seem was follow ed.

“  P robably  the period o f  distribution w ou ld  be, in  a case like the present, 
tho deatli o f  the first taker. Tiie period o f  distribution w ou ld  not ba the iim a 
o f  tho testator’ s death, Illustration ( i )  probably  g oes beyon d  the section, 
and has not the sitoio fo r ce  as tbe enacting part o f  the  section.

(1 ) IB Beav., 857.' ( 2)  L . E ., 7 H . L ., 388,
(3) L. R., 8 Eq., 283. (4) 4 Do. Gox. & Sm,, 253,
(5 ) 4  M add., 11. ( 6)  I . L . B ., 9 Calo., 952.

(7 )  L  L . R ., 16 Calc., 383.
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“  I  think, though not w ithout m uch liositation, that tho case o f  Soorjeem oney  jgOG
Dossee  is still the law o f  the land, and that Jogen dra Nath, b y  sim ply  surviv-
ing- tho testator, d id  not talco nn absolute ind efeasib le  interest in tljo oiie-tliird ĵ aV ’t ^
share o£ Hava Nath’ s p roperty .”  ____ . S ircak

<0.
The H igh  Court (P bth eeam , 0 . J., and M aoph jsrsof, J ,)  KAstAr--

reversed that decision, g iv ing their reasons as follows : — dasini Dasi.

“ iSir (j?. E vans, f o r  the defendant, contended  that under (h o first clatmo o f  
the W ill the period contem plated fo r  tho death o f  either o f  tho sons sonlcss 
was in  the life tim e o f  H ara Natli, and that even i£ this were not 
clear fr o m  the w ords used, all doubt as to  the e ffect o f  the elauao was 
rem oved b y  the enactm ont in Section 111 o f  the Sucoossion A c t  ( X  o f  18135), 
as explained b y  illustration ( i . )

“  M r. W oodroffe  con ten d ed  that each o f  tho three sons took  an cstiite, 
which w as defeasib le in the event o f  death w ithout male issue at any tim e, 
and that upon tho death o f  Jogendra Nath in  1293, his share passed to  his 
brothers, to the exclusion o f  his w i ow . M any E nglish  cases were c ited  b y  
Mr. W ood to ffo  in  Buppovfc o f  his v ie w , and Ihcvc is  apparently n o  doubt that 
the law in  E ngland at tlie present tim e is  in  aeeordance w ith  his contention, 
but the law  here is n ot tho sam e, it be in g  enacted b y  section  111 o f  tho 
Succeesion A ct, -whieh, w e  think, applies to bequests o f  all descriptions 
o f  property and is  not con fin ed , as M r. W ood ro ilo  contended, to  bequests o f  
m oney ; os there is no d iffe ren ce  in this coun try  betw een real and personal 
property, and there is no apparent reason w h y  the L egislaturo should provide 
that bequests o f  im m oveab le  should  b e  construed  d ifferently  to  bequests 
o f  m oveable property. T h is  b e in g  the case, w e  think that the present b e 
quest fa lls  w ithin  that ssotion  as expla ined  b y  the illu stra tion ; the speoiflod 
uncertain event in this ease is the dealli o f  either o f  the three sons sonless. T he 
legacy w h ich  is  to take e ffect  on  th o  h a pp en in g  o f  the uncertain event is tho 
g ift  to the survivors ; and tho section , i f  applicable to im m oveable  property, 
enacts in so m any w ords that, unless the uncertain event happens b e fore  the fu n d  
is payable, i.e., in this case, b e fore  the death o f  the testator, the legacy , i.e., 
the leg acy  to the  sutvivors, elmll n ot take offeot. la  ourop iu ion , then, as Jogon - 
d ra N ath  su rv ived  his father, a legacy  to  his gftrviving brothers in  the event 
o f  his death w ithout m ale issue w ou ld  n ot take effect, and it  fo llow s that his 
w idow, the defendant, is, as his heiress, entitled  to  his one-th ird  sharo o f  his 
father’s estate, aud that tlis  decree o f  tho Subordinate J u d g e  on this point 
must b e  va ried ."

The Judges further expi'esed iheii* opinion thni there -was a 
douhfc whether “ the intention o f  Hara Nath was to do anything 
more than to provide that tho estate should , he managed by 
Jogendra Nath, leaving it to devolve according (o tho provisions 
o f the Hindu law,”
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1896 As the result of tlieiv judgment tlie decree o f tlie High
N o r e n d h a  Court declared that the present appellants were entitled to two-

;<ATir-— tiiirds o f tlie testator's estate and the resiiondont to one-third.
Sbioak

The brothers Norendra Nath and Surendra Kath appealed.
K a m a l -

BAS3ISI U a s i .

M r. CraolcantJioTpe, Q.O., Mr. R. F. Doyno, and Sir T'K. / / .  
Rattigan for the appellants.— The deoision of the High Court was 
wrong and should be reversed. On the due construction of the 
W ill the testator’s intention was that the share of any son, dying 
at any time after the death of the testator without leaving a 
son. should go over to the brothers surviving him. The introduc
tory words of the W ill that the testator was providing for the 
preservation and management of his property after his death were 
important, and supported the view that ho contemplated a period 
after Ms death during which his oldest sou should manage 
for the benefit o f his brothers. This was in accoi’dance withthe 
law relating to executory bequests, until in 1870 the Hindu Wills 
A ct extended the 111th section of the Succession Act of 1865 
to th.e wills of Hindus ; and it could hardly be a correct construc
tion and application of that section which would compel a Oourt 
to construe a W ill in a manner contrary to the intention 
of the testator, whose disposition was, as this was, according 
to Hindu law. The argument was that section 111, and the

■ illustration, which was part of it, had no application to the facts 
o f the present case, or the construction o f this Will. It was, 
ho wever, only on the strength of that section being applied that 
the gift over could be held to fa i l ; for there was no ground for 
the doubt thrown out by the judgment below that the testator 
did not intend to do anything more than provide that the estate 
should be managed by Jogendra Nath, leaving it to devolve 
according to the Dayabhaga. The opposite intention was appar
ent, and the testator intended that the estate should devolve by 
survivorship. On the words themselves of section 111 the present 
ease did not come within it. The period of distribution, 
under this Will, was by no means necessarily at the death of the 
testator. The period in this case might be at the termination 
of the minority o f the younger sons; and the application o
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Tvamal-
]!ASTNI JJASU

section 111 might be understood to bo limited to the cases isor,
where an intention, contrary to the proposition o f law which
the section laid down, did not appear in the W ill. Natii

B i u c a b

Reference was made to Soorjeemoney .Dosses t .  Denohundoo _ v. 
MulUck ( 1 ) ,  Edwards v. Edwards (2), Farthing v. Alien (3),
Smith V. Ste-wart (4 ), O’Mahoneij v. Burdetl (5 ), Ingram v.
Souttm (G).

Mr. J. D. Mayne for the respondent.—The judgment of 
the High Court is right. It is clear that the l l l t l i  section of 
the Succession Act of 1865 was applicable, and that upon the 
langxtage o f this AYili, road with that section, each of the sous 
must take an absolute estate, tinless, before the period o f distribu
tion, he should have died without leaving a son. This contingency, 
the sons having or not having a son, was, in this case, the 

■•specified uncertain event within the meaning o f the section ; and 
that it did not occur before the period of distribution is equally 
clear. The period of distribution was at the death o f the testator.
There was no foundation for holding that the date to be regarded 
was that o f the termination o f minority o f either o f the younger 
sons. There could be no question, here of the application of the 
principles, sometimes called the rules, but really not the latter, 
laid down in JSdw:irds v. Ediuards (2). The first three, the fourth, 
having been overruled by the House o f Lords in Ingram v.
Boutten (6 ), were principles o f construction of dispositions 
applicable in England, where the contrary intention did not appear 
in the "Will. But section 111 of the Succession Act of 1865 left no 
room for making exceptions in India, This enactment harmonized 
with the general tendency o f the Hindu law in regard to disposi
tions to take effect in the future. That tendency was that 
property disposed of by a testator should not be delayed for an 
indefinite time in getting into the hands o f those in whose posses
sion it would be permanent estate, and that the possession should 
not continue in a state o f suspense. As to the period when the 
estate of Hara Nath became, .distributable that bould be at no

( 1 ) 9  M oore I. A ., 123. (2 ) 15 B eav., 357.
(3 )  2 Miuld., 310 ; 2 Jarm an on W illu- (4 ) 4 Do. G ex. & Sm., 253.
(5 )  L . U., 7 II. L ., 388. (G) L. R ., 7 H . L ,, 408.

VOL. XXIlI.-j CALCUTTA SElilES. 5OI)



189G other time llian at bis doatli, distribution including, iu tbo case of
'l^^N D nr' moveables, participation. Reference was made to Boioen

N a t h  y. Bowers (1), Olivant v. Wright (2), Besant v. Oox
‘ Ellohassee Dossee v. Durponarain B ym cl (4).

BAsm?*DAsi. Omckanthorpe, Q.O., in reply, cited Koylash Clmndev
GJiossy. Sonatun 0 hung liarooie (5), Nanak R am y, Mehin 
Lai (6), as to the force to be allowed to illustrations in an Act" 
siicli as those in Act X  o f 1865. Railcishori JDasi y . Dehencha 
Nath Sircar (7) as to the dispositions in a W ill, allowed or dis
allowed, affecting tbe testator’s general intention, and Rai Bishen- 
chanil V . Mussumal Asmaida Koer (8) were also referred to.

Tbe judgment of tbeir Lordsbips was delivered by—•
L o r d  MAONAGHTEisr.— In tbis ease tbero is a question as to 

tbo eiJect of tbo W ill o f Hara Natb, a Hindu gentleman, wbo died 
on tbe 14tli of January 1882. HaraNatb left tbree sons. Tbe eldest
Jogendra Nath bad attained majority at the time of his father’s
death. Tbe other two, who were children by a junior wife, were
then infants of tender age.

The Will, which was made on the day on which tbe testator died, 
disposed of bis property in the following manner :—

M y  three sons shall be  entitled to  en joy  all tbe  m ovoiib le and inimoveablo 
properties le ft  by  m e equally. A n y  one o f  the eons d y in g  sonleas, the 
surviving son shall be entitled to  all the  properties equally .”

Jogendra Nath was appointed sole executor with powers of 
management during the minority of bis brothers. On their 
attaining majority be was directed to make over charge of their
properties to them.”

Jogendra Fath proved the Will, and took upon himself the 
management of the testator’s estate. He died ou the 2nd o f Decem
ber 1886. He left a widow, but died sonless.

In  these circumstances a contest arose as to the destination of 
Jogendra, Nath’s share. The surviving sons o f Hara Rath by their

(1 )  L . E ., 5 Ch., 244 ; L . E . 8 E q ., 288. ( 2 )  L . E ,, 1 Oil. D,, S40.
(3 ) L . E,, 6 Oh. D ., 604. (4 ) L  L . E ., 5 Calc., 59.
(5 )  I. L . E ., 7  C alc., 132. (6)  I . L . E ., 1 A ll., 487.

(7 )  I . L . E ., 15 Oalc., 409.
( 8) I .  L . E., G A l l ,  5G0 ; L . E ., 1 1 1. A ., 164.
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motlier and next filoncl claimed it as tlieirs under tlio terms of tlia 180G
W ill. On the other hand, Jogendra’s widow, as his heir, contended N o r k n d b a

that on the testator’s death the executory gift over in the event of 
âjiy of his sons dying sonless became incapable o f taking effect, v.

having regard to the provisions o f section 111 of the Succession 
Act, 1865, which was made applicable to the Wills of Hindus by the 
Hindu Wills Act, 1870.

Section 111 of the A ct of 1S65 enacts that “  where a logacyis 
given, if  a specified iiucertain event shall happen and no time is men
tioned in the W ill for the occurrence o f that event, the legacy can
not take effect, unless such event happen before the period when the 
fund bequeathed is payable or distributable.”  In the iUustrations 
to that section the following case is given :—

“  ( 6)  A  leg acy  is bequeathed to A  and in case o£ Iiis deatn w u u ou t 
children to B. I f  A  survives the testator or  dies in  his lifotim e, leaving a 
child, the leg a cy  to B  does not take ofEect.”

The Subordinate Judge referred to several text-writers and 
cited a number o f authorities to prove that, according to the law 
still in force in England, and according to the law as administered 
in India before the date o f the Succession Act, 1865, an executory 
gift, such as that contained in the testator’s W ill, would have effect, 
in the event of the first taker dying sonless, at auy time. Then, 
turning to the A ct he held with some hesitation that it was not the 
intention of the Legislature to alter the law in India by departing 
from the law of England. The learned Judges of the High Court 
on appeal reversed the decision of the Subordinate Judge. They 
held that the Act of 1865 had altered the law, and that according 
to section 111 o f that Act as explained by illustration (6)  the 
original gift to the three sons in equal shares became indefeasibfo 
on the testator’s death.

It is hardly necessary for their lordships to- do more than 
express their concurrence with the judgment of the High Court.
But they think it may be useful to refer to some observations in a 
recent case before the House o f Lords as to the proper mode of 
dealing with an Act intended to codify a particular branch o f the 
law. “  I  think, ”  said Lord Herschell in the Baii^ o f England v.
Fagliano (1), “  the proper course is in the jSrst instance to examiud
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1896 the Language o f the Statute and to ask what is its natural meaning 
NorendrT" by any considerations derived froni the previous state

N a t h  of the law and not to start with enquiring how the lav  previously 
stood, and then assuming that it was probably intended to leave 

K a m a l -  it unaltered, to see if  the words o f the enactment will btjar an
■ interpretation in conformity with this view. I f  a Statute, intended 

to embody in a code a particular branch o f the law, is to be treated 
in this fashion, it appears to me that its utility will be almost en
tirely destroyed, and the very object with which it was enact
ed will be frustrated. The purpose o f such a statute surely was 
that on any point specifically dealt with by it, the law should be 
ascertained by interpreting the language used instead of, as before, 
roaming over a vast number of authorities in order to discover 
what the law was, extracting it by a minute critical examination 
of the prior decisions . . .

The learned Judges o f the H igh Court have taken the line 
which was approved in the House o f  Lords. The Subordinate 
Judge followed exactly the opposite course. His judgment with 
much display o f learning and research is a good example o f the 
practice which Lord Herschell condemns and the mischief which 
the Succession Act, 1865, seems designed to prevent. To construe 
one W ill by reference to expressions o f more or less doubtful im
port to be found in other W ills is for the most part an nnprofitable 
exercise. Happily that method o f interpretation has gone out of 
fashion in this country. To extend it to India would hardly be 
desirable. To search and sift the heaps o f cases on Wills which 
cumber our English Law Reports in order to understand and in
terpret Wills o f people speaking a different tongue, trained in 
different habits o f thought, and brought up under different condi
tions o f life seems almost absurd. In  the Subordinate Courts o f 
India such a practice, if permitted, would encourage litigation and 
lead to idle and endless arguments. The Indian Legislature may 
■well have thought it better in certain cases to exclude all contro
versy by positive enactment. A t any rate in regard to contingent 
or executory bequests the Succession Act, 1865, has laid down a 
hard and fast rule, which must be applied, wherever it is applicable, 
without speculating on the intention o f the testator.

Two points were urged by the learned Counsel for the appel-
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lants, whicli do not seem to have been argued in the Courts i896
below. In the first place, it was suggested that in section 111 of 
the Act o f 1865 the qualification or proviso, “  unless a contrary N a t h

intention appears by the W ill,”  is to be understood. In some SiRcab

sections o f the Act those words are to be found. Full effect must K a m a l -  

be given to them where they occur. But, where the qualification 
is not expressed, there is surely no reason for implying it. The 
introduction o f such a qualification into section 111 would make 
the enactment almost nugatory. Then it was argued that in the 
present case the fund is not “  payable or distributable ”  within 
the meaning o f the enactment, until the testator’s younger sons 
attain their majority. But in their Lordships’ opinion t]iat is 
not the effect of the W ill. The period o f distribution is the death 
o f the testator. It wo aid be impossible to hold that that period 
is to be postponed by reason o f the personal incapacity o f some o f 
the beneficiaries.

The view o f the High Court that section 111 applies to be
quests o f all descriptions of property, there being no difference in 
India bet>veen real and personal property, was not impugned in the 
argument before their Lordships.

Their Lordships will humbly advise Her Majesty that the 
appeal ought to be dismissed. The appellants will pay the costs 
o f the appeal.

Appeal dismissed.

Solicitors for the appellants : Messrs. T. L . Wilson ^  Oo.
Solicitors for the respondent: Messrs. Barrow ^  Rogers.
c. B.
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Before Mr. Justice Sale.

M A D H U B  L A L L  D U R G U R  ( P l a i n t i f f )  v. W O O P E N D E A N A R A IN  „  1896
SEN (D e fe n d a n t .)  F e b r u a ^ ^

Summons, Date of service of—Sheriff’s return— Civil Procedure Coda (Act 
X l V o f l S 8 2 ) ,  Chapter X X X I X ,  section 78.

In  a suit under Chapter X X X I X  o f  the C ivil Procedure C ode tlie d e fen 
dant obtained an ex-parte order o n  9th Janua iy  1896 fo r  leave to appear 
and d efen d  the suit.


