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tbe defciKlant’s life would be endangered ii'ore slie to return to 
the plaintiff, and it therefore held that she could not be compelled 
to retiirn to bim. In accordance with its decision on these issues 
the Gom-t dismissed the suit. On appeal by the pL^intiff the lower 
appellate Court affirmed this decree.

On second appeal to the High Court it was contended that the 
law /governing Sunnis should not have been applied in this case, but 
that governing Shias,

Pandit Xhnd Lai and Munshi Kashi Prasad, for the appellant.

Mr. Conlan  ̂ Pandit Ajudhia Nath, Lal*i Lcdta Prasad^ and 
Sliah Asad Ali, for the respondents.

The judgment of the Court (B eodhukst, J . and TTRRELiij J .) 
was delivered by

TyerelLj j .-— The pleas in appeal fail. It is found as a fact 
that the respondent is a Simni, and as ?dch she is entitled to the 
privileges secured to her married position by the law of her sect 
Ko authority has- been cited to us for the theory that a Sunni 
woman contracting marriage witha Shia becomes thereby governed 
by the Shia law. Apart from these legal considerations, we see 
no reason for disturbing the decrees o f the Courts below on the 
merits. The respondent made out a case for protection againsb 
proved risk to her personal heixlth and safety, and we are satis
fied that the Courts below have nghtly exercised their discretion 
in refusjng the plaintiff the relief he claimed. The appeal is 
dismissed with costs«

Appeal dismissed.
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MATHUEA DAS and o t h e r s  (PxiAiNTtPFS) v. MITCHELL and aistother 
(DEFElTDAbiTs).*

Mc//ist)'ation— Unregistered convej/atice—'JSond covfirmiivj conveyance—Her/istratioA o f  
eom'cycmcc instead of hond—“ Defect of procedure” — Act / / /o /1 8 7 7  (^Rcgistra- 

- iion ActSf S3. 58—GO, 87-~Clai-in to (uttached propeHy'~Stdi to estaiUsh judgment- 
■debtor's ngJit—Burden o f p'oof.

A  decree-bolder sued to esiabliali that certain property was the property of 
IF his judgment-debtoi'j sueli property being claimed by A as Ms. He proved tliafc

Firs.'-. Appn;i1_, No. 1-1 of 1881, from a decree of J. H. Prinsepj Esq,.j Judge 
of Cinviii.uvc',, (ln.ivd the Otli September, 1880.
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for five years and more W  had been in possession of such property as ostensible 
owner. /iTeld that, this being so, it rested with A  to prove his title.

A deed of sale, which required to be registered, not having been registered, 
and the time for presenting it for registration having expired, the vendor, in 
order to avoid the\3ffect of the deed of sale being unregistered, gave the purchaser 
a bond confirming such deed. The b6nd, with the deed of sale annexed thereto, 
was presented for  registration. By mistake or for some other reason the parti
culars to be endorsed on a document admitted to registration, and the certificate 
showing that a document has been registered, were endorsed on the .deed^of sale 
and not on the bond.

HeU  that, assuming that the bond had been registered, it was doubtful 
whether such an obvious attempt to defeat the provisions of the Registration 
Law sho'ild be permitted to succeed ; that, whether there had been a mistake and 
the certifi âte o f registration really applied to the bond or not, the provisions 
of ss. 68, 59, and 60 of the Registration A ct had not been complied with, and the 
bond w.'is to all intents and purpcjes unregistered; and that the defect was not 
a “  defect o f procedure,”  within the meaning of s. 87, and which could be passed 
over.

T he plaiatifF&in this suit claimed a declaration that a “  screw 
house”  situate at Oawnpore was the property of the defendant 
W . Mitchell, and liable to be sold in exeeutioii o f a decree for 
money held by them against him. The plaintiffs had caused this 
property to be attached in execution of their decree against W . 
Mitchell. The defendant A. Mitchell, father of W . Blitchell, had 
objected to the attachment, claiming the property as his own, by 
virtue o f a deed o f sale executed in his favour by Messrs. N icol 
Fleming & Co. on the 25th September, 187.H. His objection was 
allowed, and thereupon the plaintiffs brought the present suit. 
They alleged that the property belonged to W . Mitchell, and the sale 
under which A. Mitchell claimed was fictitious and collusive, and 
invalid, having been made without consideration. The deed of 
sale dated the 25th September, 1873, was not registered. On the 
31st December, 1878, Messrs. Nicol Fleming & Co. executed a bond 
in favour o f A. Mitchell confirming the deed o f sab. This bond 
recited that it was executed in consideration o f the fact that the 
deed o f sale,“  was never registered in accordance with the provi
sions o f the Indian Registration Act.’ ' On the 25th March, 1879, 
the bond was presented for registration, the deed o f sale being 
annexed thereto. The particulars to be endorsed on a document 
admitted to registration, and the certificate showing that a docu-
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1882 inent lias been registered^ were endorsed by the registering officer 
on tlie deed of sale. There was no reference hi sucli endorse
ments to the bond. No endorsements were made on the bond. 
The District Judge of CawnporG, by whom the suit was tried, 
framed the following, among other, issues for trial :— Who is 
the owner of the disputed property ?”  Is t?ie conveyance to 
A, Mitchell a hona -fide transaction for consideration paid, or w'as the 
deed relating thereto collusively and fraudulently executed, and 
registration eflPected in an illegal maaner.”  The District Judge, 
decided these issues in favour of the defendant A. Mitchell, and 
dismissed the suit. Upon the question as «to the admissibility in 
evidence of the deed of sale, the Judge observed as follows : —

Objectiou is taken to the registration as being informal, .and 
hence the instrument itself is inadmissible in evidence : the ques
tion is, was the registration of both instruments necessary or n o t; 
there is no question of the first indenture being useless by itself; 
the time for presentation to register it, even upon payment o f fine, 
has long since expired ; but there is no reason why the second in- 
strument"should not be received, if the requirements o f the stamp 
law relating thereto have been fulfilled: this instrument beins:o  , . 0
in confirmation and of same import as the first one, but without 
the details set forth therein, the two papers form one whole, 
the registration of which relates to the indenture o f the last 
date, which being within time is receivable in evidence : it is 
argued by plaintiff’s vakil that the certificate o f registration 
being endorsed on the first instrument, which is proved to be 
inoperative, the registration has not been according to law, and the 
deed is therefor© inv^id : reference is made to the High Court’s 
ruling in Sail Koondan Lall v. Makhun Loll (1) and Mahomed 
Altaf Ali Khan v. Pertah Singh (#) as to the necessity of a 
document bgiug registered in accordance with the provisions of 
the Registration A c t ; the Privy Council’s remarks in the special 
appeal brought before them by MaMiun Lall, in the first o f those 
cases, are also adverted, to, as setting forth the procedure to be 
observed under ss. 23,24,26,49 and 8§ of A ct X X  of 1866, t ie  law 
then in force, but neither has there been a departure from the law

(1) N.-W . P . H. 0 . Rep. 186&, p. 168, (2) H.-W. P . H . C. Rep. 1873, p. 91.
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in the mode o f registration, inconsistent with its obligations, nor 
do the precedent rulings apply to the present case, because o f the 
want of analogy in the features of their exemplars : in Sah Koondun 
LaWs case the registering officer acted irregularly in proceeding 
o f his own authority to register in the absence o f persons whose 
presence was necessary for the due registration o f a deed ; and 
uppn the same principle, viz., that the deed had not been registered 
by the persons executing the document, the registration in the case 
oiMahomed A lla f Ali Khan was pronounced to be irregular and 
invalid.

‘ ‘ In the present ca'se now before the Court, the defect is purely 
one of procedure ; the certificate o f registration should, it is con
tended, have been attached t̂ v the indenture o f the 31st December, 
1878, and not to its annexure, which gives the coloring o f regis
tration to the instrument of 1873, which is allowed to be inoperative: 
the objection is more specious than real; a glance at the document 
o f the 31st December, 1878, discloses the want of room for the 
endorsement; and looking upon the two documents as part and 
parcel o f one whole, there was plenty o f room on the last page of 
the whole, and upon it therefore the required certificate was written : 
I  fail to see in this any irregularity in writing the registration ; 
moreover by s. 87, Act III  o f 1877, the law now in force, nothing 
done in good faith by any registering officer invalidates the regis
tration by reason o f a defect in procedure or appointment; the 
mode adojgted is not a defect in procedure, if  the two documents 
are susceptible o f being treated as one.”

The plaintiffs appealed to the High Court.^
Mr. Conlan and Pandit Ajudhia Nath, for the appellants.

The Junior Government Pleader (Babu DwarJca Nath Banarji) 
and Babu Oprohash Chandar Mukarji, for the respondents.

The judgment o f the Court (S tbaight, J. and T yrbell ,  J.) was 
delivered by

Straight, J.— This is an appeal from a judgm ent'of the Judge 
of Oawnpore, dated the 9th September, 1880, under the following 
circumstances. The plaintiffs-appellants on the H th  June, 18/9, 
obtained a money-decreo for Ks. 2,036-5-0 against the defendant
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respondent William Mitchell, upon tlie basis of an arbitration 
a\Yard.  l u  execution a screw«liouse situate in Oolleotorgaiij, Oawu- 
pore, was attached as the property o f the judgment-debtor, and 
thereupon the defendant-respondent • Alexander Mifcchell filed 
objections on the ground that the premises in question were his 
property, and that William Mitchell was his tenrint. Tiie conten
tion was suGcessfuI, and on the 11th August, 1879, an order was 
passed in the miseellaneous department under s. 280 of the Civil 
Procedure Code releasing the attachnaent. Hence the present suit, 
which is for a declaration that the screw-house referred to is the 
property of William Mitchell and liable tocesecution and sale at 
the instance of the plaintiffs. The Judge found that the premises 
did not belong to William Mitchell^ and that they had been acquired 
by purchase in September, 1 873, by Alexander Mitchell. Ho 
therefore dismissed the plaiiitififs’ claim and they now appeal. 
Their pleas in substance are that the decision of the Judge was 
against the weight of evidence, and that ho wrongly admitted 
certain documents in proof, which were inadmissible. The res- 
pondents'have also filed objections to the order o f the lower Court 
as to costs, and the scale upon which it directed the pleaders’ fees 
to be assessed.

The question for us to determine is, whether the screw-house 
in suit was or was not the property of William Blitchell at the timo 
o f  its attachment by the plaintiffs^ and in considering this point it 
•will o f course become necessary to decide upon the legitimacy or 
otherwise of the claim set up'by Alexander Mitchell. '  W e start 
with this fact at least certain, that from the end o f 1873 or the 
beginning of 1874 down to the time o f the plaintiffs’ attachment, 
William Mitchell was in occupation pf and carrying on his busi
ness at the premises in question, to all external appearances as the 
proprietor £&d owner. Having established this lengthened posses
sion on the part of their judgment-debtor, the plaintiffs reason
ably enough contend that they have made out a primd facie case, 
which it lies upon the defendants to rebut. W e think that this is 
the correct view of the position, and that it rests with Alexander 
Mitchell to prove his title. This he seeks to do in a fashion, 
which is to say the least o f it extraordinary. He produces two>
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documents, one purporting to be a deed o f conveyance o f  the screw 
house to himself, dated the 25fch September, 1873, and tlie other a 
confirmation bond, executed by the same parties as the conveyance, 
and dated the 31st December, 1878. Now it is obvious that the 
true document o f his title is the conveyance o f  1873, but unfortu
nately for him it is unregistered, and therefore' inadmissible in 
evidence. So the expedient o f the confirmation bond had to be 
resorted to, and in March, 1879, it was presented to the Collector for 
registration. Now even supposing registration had been formally 
and properly completed, wo should have been very strongly dis
posed to hold that such an obvious attempt to defeat the provisions 
o f  the registration law should not be permitted to succeed. In
deed to allow a transaction of such a kind to pass as legitimate 
would be to throw the door open to the very mischiefs at which 
this branch o f legislation is aimed. Bat as a matter o f fact the 
confirming bond o f the 3 lst December, 1878, never has been re
gistered, whereas that of the 25th September, 1873, contains the 
registration certificate. It is said on the part o f  the defendants 
that this is a mistake, and that the certificate in reality applies to the 
document o f December, 1878. All we can say to this is that the 
provisions o f ss. 58, 59 and (50 o f Act I I I  o f 1877 have not been 

complied with, and that the instrument remains to all intents and 
purposes unregistered. W e cannot regard this as such a “  defect 
in procedure" as is contemplated by s. 87, and one which we can 
pass over. W e therefore think that neither o f the documents men
tioned was admissible in evidence, and that in admitting that o f 
Dacamber, 1878, in proof, the Judge decided erroneously. Then 
the (juastion arises, whether failing the written ievidence o f  his 
title, Alexander Mitchell can be permitted to prove it aliunde. I f  
v̂e were rigidly to apply the strict rules of law, we should say, no ”  

but in order effectually and conclusively to dispose o f tae suit, we 
think it best to consider such facts as there are in evidence, and 
to pass a decision upon them. (The judgmeafc then proceeded to 
dispose o f the case ou the merits.)
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