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second clanse of 8. 43, Act X of 1877. In this view of the law
as applicable to the peculiar facts of this case, the decree of the
lower appellate Court is affirmed, and this appeal is dismissed

with costs.
Appeal dismissed.

Before Mr. Justice Brodhurst and v, Justice Tyrrell.
BHOLATI (Derenoant) v. 788 RAJAH or BANSI (PLAINTIFE).*

Land-holder and Tenant—~ Flanting trecs—Ejectment.

A tenant planted trees on one of the plots of land comprising his holding, an
act which rendered him liable to ejectment. He paid rent, not in respect of each
plot of land, but in respect of the entire holding. Held that he was linble to
ejectinent, not merely fromthe plot on which he bad planted the trees, but from
his entire holding. ‘

Taw facts of this case are sufficiently stated for the purposes of
this report in~the order of the High Court remanding the case for
the trial of the issue set out in such order.

Lala Lalta Prasad and Pandit Ajudhia Nath, for the appel-
lant. - o

Munshi Hanuman Prased, Maulvi Mehdi Hasan, and Shaikh
Maula Bakhsh, for the respondent,

The High Court (TyrrELL, J., and DuTHOIT, J.,) made the fol-
lowing order of remand :—

Dutrorr, J.—This is an appeal from a decree of the Judge of
Gorakhpur, reversing a decree of an Assistant Collector of the
first class (Mr. J. H. Cacter), by which a snit bronght by the Raja
of Bansi against Bholai, Kurmi, unders. 93 (b) of Act XVIIL of
1878 was disndissed. The plaint alleged that the defendant, a tenant
with rigltt of occupancy, had forfeited his rights, and was liable
to ejectment, by reason of his having, in Asadh, 1286 fasli, on plot
No. 1177 (17" biswas in extent), being part of his holding, (i)
planted trees of various kinds : (ii) dug a well: (iii) built a house.
For the defence the planting of any trees apon the land referred
to, at the time stated, and the construetion of a well proper were
denied ; it was alleged that all, as regarded trees, tkat the defondant

* Second Appeal, No, 108 of 1881, from a decree of R. Saunders, Eeq., Tndge
of Gorakhpur, dated the 29th November, 1880, reversipe a decree of J. 1. Carter,
Esq., Assistant Collector of the ﬁrﬂgt class, Basti, dated the 17th July, 1880,
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had done was to re-plant vacant spaces in a grove which (with the
permission of the zamindar) he had laid out four years befire s it
was admitted that he had dug a  chaunda’ (1) well, and built a hut
uport the land 3 but it was pleaded (i) that the suit was barred by
limitation (s. 94 ¢f Act XVILI of 1873); (ii) that the plaintiff was
estopped by the terms of a compromise made with the defendant
on the 17th June, 1879 ; (iii) that nothing done hy the defendant
is detrimental to the land in his oceupation or inconsistent with the
purpose for which the land was let. The following issues were
framed for trial by Dé&puty Collector Harnam Chandar Seth before
whom the suit was originally beard : (i) Whether defendant has
planted a grove and built a fouse and well during the last twelve
months, or that grove was planted by him four years ago together
with the well ; and the house was prepared sixteer months ago;
if the latter, is the claim barred by limitation? (ii) Whether
defendant’s action meets the requirement of ¢l (0),s. 93, or
not? (Gii). Should defendant’s action meet thes requirements of
cl. (8), s. 93, is he liable to ejectment from his entire hold-
ing, or only of a part ? Evidence on both sides was recorded, and
a local inquiry, upon five points noted by the Deputy Collector for
investigation, was held by a naib<tahsildar. The suit was almost
ready for decision when it came before Mr. Carter, and was dis-
posed of in these words: “T bate no sympathy for suits of this
tenor I am able to throw it out on a legal greund: Lpla Bal-
karan Lal is vakil, not accompanied by any one who has personal
knowledge of the facts of the case: defendantis present :ne order
as to costs.”

The plaintiff appealed tosthe Judge, who decided tHat the As-
sistant Collectot’s order was illegal, and that the plaintiff’s case
being fully satisfied, he was entxtied 1o a decree.

In second appeal it is contended that the snit was barred by
limitation, and that, even on the facts found by the lower appellate
Court, the defendant (appellant) should not have been ejected
from his entire holding.

The former of these pleas depends upon the determination :ﬁ
the date of the acts.on the allegation, of which the suit is hased,

and from the evidence in the record we see no reason fo doubf
(1) A well of a temporary nature.
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that the dafe assigned to them by the plaintiff is the true one
The compromise, though not referred to in the written grounds
of appeal, has been pleaded in the ar oument It bas no connec~
tiom with the matter now in suit. The acts complained of are of
date subsequent to it. The dizging of = well is certaiuly not an
act detrimental to the land, or inconsistent with the purposes for
which it wag let ; but the same cannot be said of the building of
the house, or of the planting of the trees.

Whethet, however, the appellant has become liable to ejectment
from his entite holding of 68 bighas odd, or' only from a single
plot (No. 1177), is a question the ariswer to which mnst depend upon .
whether each separate plot or numbgr of his holding bears a-dis-
finct rent, or the Rs, 115, which he appears to pay as rent, is g
hump sum isswing from his entire holding, and the materials for a
decisiont upon this ¢uestiont are not o the record. In the terms
therefore, of 5. 566 of the Code of Oivil Procedure, we refer the
following isse for trial to the lower appellate Court: Does the
tent paid by the defendant (appellant) issne fromi his entire hold-
ing, or does eachi separate plot or number thereof bear a distinct
rent? The lower appeflate Court will toke such additiomal evie
dence as may be required, and will return the same with its find-
ing wpon the isswe to this Court within three weeks. On such
return, ten- days will be allowed *for objections, from a date to be '
fixed by 4he Registrar. Costs of the inquiry will be costs i the suit.

The lower appeﬂ%zfse Court found on sdeh i issue that the defen-
dant’s rent was a lump sum assessed upon his entire.holding, na
separate yabe being recerded in respect of any one of bis fields,
Upon the retwrn of this finding, the High Court (Bropnusst, J P
and TYRRELL, J7) deliveted the followmg judgment :

TyresLL, J.—On the return to our order of remand the respon-
dent is shown to be entitled to the decres be obtained from the lower
appellate Court. But under 8. 149 of the Rent Act we modify

" the same, by‘ordering that it be not executed provided the appellamt
© within thirty days from this date shall remove the house arnd trees

complained of, and restore the site thereef to {heir former cendition

‘ This appeal is dismissed with costs.

Appeal dismissed,
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Before Mr. Justice Straight and Mr. Justice Oldfield.
JANEY (Pramnrier) o, DHARAM CHAND and orngns (Drrasxpaxe #
Suit against minor—Permission fo relative to defend—det XL of 1358, 5. 8.

The mother of 4 ininor, who did not hold e certificate under Act XL of
1858, was stied on behalf of thé mihor. She did not obtain permission 1o
defend the snit on behalf of the minor, but the Cotirt allowed her to answer to the
suit on behalf of the minor. Held that, under tltese circumstanees; it must be
inferred that the Court had given her permission to defend the suit, as regunired
by a. 3 of Act XL of 1858, and therefore the decree made againgt lier jn the sait
4s representing the minof Jras binding on the latter.

TaE plaintiff in this suit claimed Rs. 70 arrears of maintenance
basing her claiiit ont 4 deereg, dated the 21st December, 1870. It
appeared that in the year 1870 the plaintiff had sned one Makhum
Bahu in bér oth persoti arid as the motlier and guardian of her minor
sois, Dharam Chand énd Sham Chand, and one Bramha Dat, for
maintenance ; and that on the 21st December, 1870, she obtained
decree in that suit for a certain allowance by way of maintenance.
In the present suit the plaintiffsought to recover from Dharam Chand
and Sham Chand, who had attained majority, and Brambha Dat,
arrears of such allowancs, claiming by virtue of such deeree. The
defendants Dharam Chand and Sham Chand set up as a defence
to the suit that the decree did not bind them, as they wers nok
parties to the suit in which it was made, and such suit had not
been defgnded on their behalf by any one competent to defend it
The Court of first instance framed as one of the issues for urial the
issue : “ Whether Dharam Chand and 8ham Chand, defendasts, are
bound by the decree which forms the basis of this suit? ¥ The Court
held that those defertdants wers not bound by that décree, and
accordingly distissed the suit as regards them, observing as follows s
« According to the ritlings hoted below, Dharam Chand and Sham
Chand were hot parties to that suit, and the decres passed thersin
was therefore nhot binding on themi even if granted, for the sake

- of argument, that these defendants were pariies to the former suit,

masmuch as Makhum Bahu had no certificate nader Act XL of
1858, she had no right to defonﬁ the snit for ’rhem, and the decres

* Second Appeal, No 466 of 1881, from a decree of M. Bmdhurs&, Esq,
Judge of Benares, dated the 30th March, 1881, affirming a decree of Babo Mirton~
joy Mnkarji, Muusif of Bennres, dated the 9th September, 1880,
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passed therelin cannot be held to be binding on them.” On appeal
by the plaintiff the lower appellate Court affirmed the decision of
the Court of first instance, observing as follows : ¢ Makhum Bahu,
mother of the defendsnts, did not obiain a certificate under Act X1,
of 1858, nor permission from the Coart having Jurisdiction to de-
fend the former suit on bebalf of ber sons; and it is clear that the
minc;rs, defendants in the present suit, were not made defendants,
for there wete only two defendants in that case, and they are refer-
ed to throughout the proceedings as Makhum Bahu defendant No. 1,
and Bramha Dat Misr defendant No. 2.7

The plaintiff appealed to the High Court, contending that it
should be presumed that the Court ir® the former suit kad allowed
the mother of the defendants to defend the suit on their behalf, and
therefore the defendants had been properly represented in that sait,
and were bound by the decree made therein.

The Serior Government Pleader (Lala Juala Prasady and Mun
shi Hanwman Prasad, for the appellant.

Babu Jogindro Nath Choudhri, for the respondent,

The judgment of the Court (STrAIZET, J.,and OprIELD, J.,)
was delivered by

Staatent, J.—We think that the mother of the respondents
Nos. 1 and 2, having been cited in the suit of 1870 as their repre-
sentative, and allowed by the Court, in which the proceedings were
instituted, to answer) as well for her sons ag herself, may fairly be
regarded as within the proviso of 5. 3 of Act XL: of 1858. In other
words, we consider that we are justified in inferring that Makhum
Bahu was 2llowed by the Court having jurisdiction to defend the
suit on behalf of Dharam Chand and SBham Chand, respondents
Nos. 1 and 2, who are therefore bound by the decree of 1870. As
the case has been decidod by both the lower Courts erroneously in
reference to this point, their decisions must be reversed, and the
suit must be remanded to the Munsif of Benares for dxsposal on
the merits. Costs will follow the result.

Cause remanded.
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Before Mr. Justice Oldfidd and My, Justice Brodlupst
BHOLT axp amorner {DEFENDANTS) v. IMAM ALY AnDp 0THERS (PLAINTIFDS).*

Lre-emption—Jvint sale of share of wndivided makdl and ofher properiy—dot XU
of 1877 (Limitation Act), sch. i, No, 10,

In a suit to enforce a right of pre-emption in respect of a sale of property
consisting in part of g share of an undivided mahal, which dovs not ndmit of phyaie
cal possession, lmitation will run ftozu the date of registrativn of the instrument
of sale,

Tr1s was a suit to enfores a right of pre-emption, instituted
on the 80th January, 1880, in respect of a sale under an instru-
ment dated the 11th Wovember, 1878, and registered on the 13th
November, 1878. The factsofthe case are suficiently stated for
the purposes of this report in the judgment of the Tigh Court.

Hanwman Prasad and Mlnshi Sukk Ram, for the appellants,

Pandit Bishambhar Nath and Shah Asad Al for the respon-
dents,

The judgment of the Court (OrpFieLp, J., and Bropausst, J.,)
was delivered by - .

Oworienp J.—This is a suit for pre-emption in respect of
a sale of certain property under a deed of eale dated the 11th
November, 1878, and registered on the 13th November, 1878.
The property sold consists of a ten-biswa share in a zamindari
estate, mauza Mohi-uddin-pur, and the half of certain lauds in
mauza Shahbazpur, beld in common, the price for the whele pro-
perty entered in the sale-deed being Rs. 2,500, The elaim-ias been
decreed 5 and the material plea taken in appeal is that the suit is
barred by limitation, and it is one which we wust allow. By
art. 10, sch, ii of the Limitation Act, if the suhject of the sale does
not admit of physical possession, the period will run from the date
of registration of the instrument of sale. o

1t has been held by the Full Bench of this Court in Unkar Das
v. Narain (1) that a share in an undivided mahil, such as is the
subject of part of the sale in this case, does not admit of physical
possession in the gense in which the words are used in the article ;

* Scand Appeal, No. 355 of 1891, fram a decree of C. J. Daniell, Esg..Judge
of Moradubnd, dated the 14ih January, 1881, effirming a decree of Maulvi Mageud
A, Suburdinate Judge of Aloradabad, dated the 3ist August, 1836

(1) L L. R., 4 Al 24,
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and following that ruling the whole of the property sold under the
sale sought to be impeached will not admit of physical possession,
and the period will run from the date of registration of the instru-
ment of sale, and the suit will be barred.

TWhether or not there was or could be physical possession of
the share of common lands which formed partf of the property
sold is immaterial, and need not be determined, as the article con-:
templates the taking under the sale sought to be impeached of
physical possession of the whole of the property sold, and there
have not been separate sales of different properties, but all together
have been the subject of one sale.

Tt was urged that the plea of limitation was not originally
based on the ground that the properts did not admit of physical
possession, but that such possession had been taken immediately
after the sale, but this objection to the plea has no force. The
former pleading arose out of a mistake of fact in consequence of
an erroneous construction of the words ¢ physical possession,” and
the objeetion falls to the ground, with reference to s. 4 of the Aet,
which requires the dismissal of a suit, althongh limitation has not
been set up as a defence,

The appeal is decreed, and the decrees of the lower Courts
reversed, and the suit dismissed with all costs.

Appeal allowed.

Before Sir Robert Stuart, Kt., Chicf Justice, and Mr. Justice Straight.
RANDA HASAI\UDEFENDANT) v. ABADT BEGAM (Prainrirr).®

Lease by usyfructudry mortgagee of mortgaged property io morigagor— Hypothece-
tion of mortgaged property as security for rent—Suilfor rent in Revenue Court—

Suit for enforcement of lien in Ciuil Court ~Act X of 1877 (Civil Procedure
Code), s. 423. :

The usufructuniy mortgagee of certain land gavea lease of if to the mort-
gagor, the latter hypothecating the land as security for the payment of the rent.
Arrears of rent aceruing, the mortgagee sued the mortgagor for the same in the
Revenue Court and obtained a decree. Subsequently the mortgagee sued the
mortgagor in the Civil Cougt to recover the amount of such decree by the sale'of

*Second :ﬁppesﬂ, No. 1063 of 1879, from a decree of Maulvi Abdul Qay
Khan, Sub.ordn}ate Ju_dge of Bareilly, d’ated the 11th July, 1879, affirming a%e):‘]l(lﬁ
of Manlvi Aziz-nd-div, Munsif of Pilibhit, dated the5th Juue, 1879, Heported
under the order of the Hon’ble the.Chief Justice.



