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o f. 1873. By that section it is provided that: “ Every tenant
who has actually occupied or cultivated land continuously for twelve 
years has a right of occupancy in the land so occupied or cultivated 
by him.”  Here the cultivation was not actually and absolutely 
continuous, but it was as continuous as the nature o f the case ad
mitted of, and i f  was besides cultivation against which necessarily 
there could not have existed any adverse right o f a similar kind. 
The occupancy or cultivation therefore by the respondent o f the 
lands in question was in my judgment such as to give him a claim 
to be an occupancy-tenant wilhin the meaning of the Bent Law; 
for, as I have shown* the Subordinate Judge has found that these 
lands were cultivated by the defendant for eighteen or twenty years. 
His findings go to negative t|ie contention o f the plaintiff-appellant; 
and following a ruling by Pearson, J., and myself in First Appeal 
No. 125 of 1879, dated the 4th August, 1880 (1), I must hold that 
the defendant could not be ejected from or dispossessed o f his hold
ing otherwise than as provided by s. 34 ( b )  and s. 35 o f the Rent 
Act X V III  of 1873. It is not pretended that therS is any gfound for 
holding that these sections o f the Rent Act have any application ta 
the present case. This appeal altogether fails, and it is dismissed 
with costs.

B r o d h i ir s t ,  J.— As the lower Courts have found that the defend
ant-respondent had acquired a ri^ht o f occupancy in the lands 
in suit, and as the latter person had neither relinquished those lands 
nor Ijfigji^jected from them, under cl. ( b ) ,  s. 34 o f A ct ^ V I I I  of
1873, I  concur with the Hon’ble ^he Chief Justice in dismissing 
the appeal with costs.

__________ __ Appeal dismissed.
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Lum tic— Native o f  India— A ct X X X V  o f  1&58, ». iZ —High Court’ s Charter, s. 12; 
— Original jurisdiction o f High Court in respect o f  the persons and estates o f  
lunatics toho are natives o f  India.

Tlie High Court has not, under s. 12 of its Charter, any original jutisdictioa 
in rcspect of tUc persons and estates of lunatics who are natires o£ India,

(1) Not reported,
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T his was an application to fclie Higli Oonrt by Jaundha Knar, 
the Avife of one Gauri Shankar Prasad, a lunatic, fco appoint her 
guardian of her husband’s person and estate in the exercise o f the 
powers conferred on it b j  s. 12 of its Charter. Ganri Shankar 
Prasad had been adjudicated a lunatic by the District Court o f  
Allahabad under Act X X X V  of 1858, and Narain Knar, th^ 
widow of the In nations paternal uncle, bad been appointed guardian 
o f his person, ai5d one Dalthaman Singh, the brother’s son o f  
I^arain Kuar, was appointed manager of his estate. On the death 
o f Dalthaman Singh, in June, 1880, the District Court appointed 
his brother, Sarju Prasad, manager. On the aeath of Narain Kuar 
in October, 1880, Jaundha Kuar applied to the District Court to, 
be appointed guardian of the lunatic’s person. The District 
Court,,by an order dated the 19th November, 1880, rejected this 
a p p lica t io D , andllireoted the Collector o f the Allahabad District to. 
take charge of the lunatic’s estate. Jaundha Kuar appealed to the 
High Court from this order. This appeal came for hearing before 
Stuart, 0 ..J., and Duthoit, J., who ordered that it should be struck 
off the file, and directed the appellant to prefer a petition, if so advised, 
praying that under s. 12 of the High Court’s Charter she might b© 
appointed guardian of the lunatic with power to nominate th© 
manager of his estate. Thereupon daundha Kuar presented the 
present petition to the High Court, praying that, for the reasona 
stated therein (which, for the purposes o f this report, it is not 
material k> state), it would, under s. 12 o f its Charter, apwoi^hetr 
guarSian of the lunatic’s persop ^ d  ostate, with power to appoint 
■Sarju Prasad manage. The preliuiinary question raised by this 
application was as to the original jurisdiction o f the H igh Court 
in  respect of the persons and estatec of Itinatics 'p̂ ho are natives 
o f India,

^ .

Messrs. Conlan and Colvin and^Pandit Sisliqm^har for 
the petitioner.

The Senior Govef.nment Pleader (Lala Juala Pram d ), for tliiQ 
Court o f Wards.

The following judgrnents were deli'’'0i’ed by the Court;

Etuart, 0 . J.— This is an application on behalf o f the wife o f  
Babu Grauri Shankar Prasad, a lunatic, ap.4 it prays that she bo
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Appointed gnardian of the lunatic’s person and estate. Tlie matter 
came originally before a Bencli of tliis Ooiirfc consisting o f Biitlioit, 
J., and myself, in tlie form of an appeal to us from the order of the 
Judge of Aflahabad, whereby the Court o f Wards was authorised 
0 nd requested to take charge of the property of the lunatic, and to 
appoint a proper guardian of his person. In that appeal no appear
ance was made for the respondent, but the appellant was rejireseat- 
ed by two learned advocates of this Court, Messrs. Con Ian and 
Colvin, The learned counsel argued against the order o f  the 
Judge, but they contended at the same time that we had jurisdic
tion to entertain an application and make an order for the appoint
ment o f a guardian, not merely in the way o f  appeal from the order 
o f the District Judge, butiin virtue o f the powers conferred on ns 
by s. 12 o f otir Charter, which is in these terms i “  And we do 
farther ordain that the said High Court o f Judicature for tie 
North-Western Provinces shall have the like power and authority 
with respect to the persons and estates o f infants, idiots, and luna
tics within the North-Western Provinces, as‘that which is exer
cised in the Bengal Division o f the Presidency of Fort William 
by the High Court o f Judicature,at !Forfc William in Bengal, but 
subject to the provisions o f any i«*ws or regulations now in force.”  
It w’as thus clear that whate'^et’ powers in such a case as the 
present the High Court of Oaleutfca has, as successor o f the old 
Supreme Court, we have equally in these Provinces. And we 
thonidd it better that the very important question whidh had been 
raised ought to be considered i^ the form suggested by the learned 
connsel, with whatever result. W e therefore considered it utf 
necessary to make any order in the appeal, and we at the same 
time informed the learned •counsel that it would be open to them, 
to make any further application to this Court they might think 
proper. Hence the present appliccation, which is based on the 
assumption o f  original jurisdioiiou in this Court to entertain and 
make an order upon it under s, 12 of our Charter.

At the hearing Mr. Conlan repeated and enforced the argS“ 
ments he had used in the appeal before Dathoit, J., and myself. 
Juala Prasad, the Seiiior Grovernment Pleader, for the respondent, 
contended that this Court has no original jarisdiction in such cases,

nil

Is tbj: M a t -
TtEE ijT l a S

Petition nr 
Jxtsmnx

K tiA E

T he



1881

I n t h e  M a t 
t e r  OF THE 
F bTTTION 01'

J a u n ijh a
Kbah

17.
^Ts E CottET 
OS' WARlfcS.

1 6 2 T H E  IN D IA N  L A W  R E P O R T S . VOL. I V .]

and ttat'tlie powers conferred on us by s. 12 o f  ottr Gliarter, wliat™ 
ever they might be in otlier respects, are expressly qualified by that 
section itself as “  subject to the provisions o f any laws or regula
tions now in force, ”  and that A ct 5 X X V  o f  1858 was such a law ; 
and he pointed out that by s. 23 of this Act the expression “  Civil 
Court”  was declared to mean “ the principal Court o f original 
jurisdiction in the district,’ and that such principal Civil Court 
was not this High Court, but the Court of the District Judge o f 
Allahabad.

W e took time to consider our judgraet?t, and meanwhile I 
directed the Registrar of this Court to write to the Registrar on 
the original side of the Calcutta Couj't for the purpose of ascer
taining what was the practice of that Court in such cases. From 
the information4hus obtained it would appear that the powers exer- 
cised in matters of lunacy by that Court, as the successor and 
inheritor o f the powers of the old Supreme Courtj are, as regards 
natives of India, (?nly exercised within the limits of the town of 
Calcutta itself, and that in other respects the procedure directed 
by Act X X X IV  of 1858 is followed throughout Lower Bengal.

After a careful examination^^the Charter o f the old Supreme 
Court, of that of its successor, t. *^^oresent High Court of Calcutta, 
and of the Charter of this Court, 2 have come to the conclusion that 
the practice o f the Calcutta Court is correct, and that the effect of 
it is to exclude any original jurisdiction in matters o f Iftetl^'on 
the part^of this Court, and that thf present application must there
fore be refused..

Act X X X I V  of 1858 clearly appliSs only to the Courts of Judi
cature in India then established by Royal Charter, while this High 
Court was not established till 1866. must at the same time allow 
that the terms o f s. 12 of our Charter are wide enough to admit of 
the argument submitted to us on behalf o f the applicant, giving, 
as they appear to do, not merely appellate jurisdiction, but ‘Hhe 
like power and authority which is exercised by the High Court 
o f Calcutta, or in other words, as it was maintained, all the power 
and all the authority wherever exercised by t̂hat Court. In this 
casGj however, it appears to me impossible to get over the effect o f
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the provisions of Acl; X X X V  o f 1858, and, with the light derived 
from the practice o f the Calcutta Court under Act X X X I V  of 1858, 
no doubt is left on my mind that, whatever our powers may be by 
appeal or othenvise, we have no jurisdiction to entertain the pre- 
serit application, which must therefore be dismissed, but, under 
the circumstances, without costs.

Of course I need say nothing at present respecting our jaris- 
diction over the persons and estates o f lunatics who are European 
British subjects. The application which we have now dismissed 
relates only to the person and property o f a lunatic who is a native 
o f India.

B r o d h u k st , J, — I concur with the learned Chief Justice in 
dismissiug, without costs, the present application on the ground 
that we have no jurisdiction to entertain it.

Application dismissed.
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APPELLATE CIVIL. 1881 
December 14.

Before Mr. Justice Oldfield and Mr. Justice Brodhurst.

K ALIAN  SINGH (PLiiN iipr) v. GUR D A Y A L  (DsrEiiDANT).*

Pre-emption—Misjoinder—Irregularity not affecting merits or jurisdiction—A ct X  
0/1877 {Civil Procedure Code), ss. 45,578.

The sons o£ B and o£ K  and of S  possessed proprietary rights in two matals 
o f a certS'n* mauza. P  possessed proprietary rights in one of those raahals. In 
April, 1879, the sons of R  sold their proprietary rights ia bothmahals to G. In 
August, 1879, the sons of A' sold their proprietary rigits in both maliils to G. 
Later in the same month the sons of S sold their proprietary rights in both 
mahala to N . O  sued I f  to enforce a right of pre-emption in respect o f the sale 
to the latter, and obtained a decree. P  then sued to enforce a right of pre-emp
tion in respect of the three sales mentioned above, so far as they  ̂ related to the 
niahal of which he was a oo-sharer, joining as defendants G and N  and the ven 
dors to them. G  alone objected la the Court of first instance to the frame of the 
suit. That Court overraled the objection and gave P  a decree. The lower appel
late Court reversed this decree on the ground of misjoinder.

Held that in respect of G  there was no misjoinder, but that in respect of 
the other defendants there was misjoinder of both causes of action and parties.

* Second Appeal, I^o.^S75 of 1881, from a decree of 0. J. Danieli, Esq., Judge 
o f  Moradabaii, dated the 11th January, 1881, re,yersing a decree of Maulri Maksud 
Ali, Subordinate Judge of Moradabad, dated the 9th July, 1380.


