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Before Sir Ropert Stuart, Ki., Chief Justice, Mr. Justice Straight,
Mr, Justice Tyrrell, and Mr. Justice Duthait.

HAFI[Z-UK.NISSA (JopeMENT-pEBTOR) v, MAHADEO PRASAD axp
ANXOTHER {DECREE-HOLDERS}).*

Rules preseribed by the Local Government under s. 320 of det X of 1877 {€ivil Pro.
coduse C’odt;)—Noliﬂcation No. 671 of 1880 (Judicial Civil Department) dated
the 30th August, 1880—Meaning of * with effect from the 31st October, 1880.”

Halc; that effect dannot be given o the Rules prescribed by tbe Local Govern-
ment under s. 320 of Act X of 1877 (1) uniess an order for sale has been made on
or after the 1st October 1880,

Ox the 30th June, 1879, Mahadeo Prasad and Baldeo Prasad
obtained a decree against Hafiz-un-nissa Bibi for money secured
by the hypothecation of certain land, which directed that the
amount of such decree should be recoverable by the sale of such
land. On the 18th May, 1880, the deerce-holders applied for the
attachment and sale of such land in execution of their decree.
On the 26th May, 1880, the Court executing the decree (the Sub-

* ordipate Judge of Azamgarh) ordered that such land should be

attached, and it was attached accordingly. On the 17th June, 1880,
the Subordinate Judge made an order directing the sule of such
land in execution of the decree, and that the sale should take
place on the 21st Aungust, 1880, and that proclamations of sale
should issue accordingly. - On the application of the judgment-
deblor the sale was subsequently postponed to the 20th September,
1880. Oh the 15th September, 1880, the judgment-debtcr applied
for the postponement of the salg for one month. On the 16th
Beptember, 1880, the Subordinate Judge made an order postpon-
ingthe sale to the 20th November, 1880. On the 13th November,
1880, the judgment-debtor applied 10 the Subordinate Judge to
transfer the execution-proceedings to the Collector, in accordance
with the Rules prescribed by the Local Government under s. 320
of Act X of 1877 [Notification No. 671 of 1880, dated the 30th
August, 1880 (1)], on the ground that such land was ancestral
Jand. The Subordinate Judge framed on this application the follow-~
ing issue :—* Whether under the Government Notification No. 671 ,

* First Appeal, No. 22 of 1881, from an ofder of Rai Bhagwan Prasad,
Subordinate Judge of Azamgarh, dated the 18th November, 1880,
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dated the 30th August, 1880, the execution-procecdings should be
transferred to the Collector™? Upon this issue the Subordinate
Judge beld, having regard to the terms of that Notification, and
the Rules therein prescribed by the Local Government under s. 320,
that the execution-proceedings should mot be traunsferred to the
Collector. He so neld on the ground that that Notification did not
apply to execution-proceedings in which an order had been made
for the sale of the property before the 1st October, 1880: from
which date that Notification took effect, but only to execution-
proceedings in which such an order had been made after that date ;
and he rejected the jadgment-debtor’s application,

The judgment-debtor ftppealed to the High Court, contending
that the Subordinate Judge was wrong in holding that the Govern-
ment Notification related only to decrees execufed after the 1st
October, 1880. The Division Bench before which the appeal cime
for hearing (STRAIGHT, J., and Dormortr, J.,) referred to the Full
Bench the question raised by the appeal, the order_ of reference
being as follows :=

Orper oF REFERENCE.—The question raised by this appeal is
one of considerable importance, and as many cases are likely to come
in appeal to this Court with reference to the construction to be
placed upon the preamble to the Notification of Government of the
30th August, 1880, No. 671, we think it better to refer the point to
the FullsBench for determinatiou.

Munshi Kashi Prasad, for tze appell zmt

The Senior Government Pleader (Laln, Juala Prasad), for:the
respondents.

The following judgments were delivered by the Full Bench :—

Sruarr, C. J.—As I doderstand the Notification No. 671
of 1880, and dated the 30th of August, 1880, the date of the decree
itself need mot be considered; itis the date of the order for sale
which is material for determining the question whether the Notifi-
cation does or does nof apply to the particular ease ; and if such
order for sale has been made before the 1st October, 1880, then
the Notification does not apply, afld the esecution of the decree
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must not be transferred to the Collector, but must abide the usual
course of law. In the present case the procedure that had taken
place is very loosely and inartificially stated in the_ judgment of
the Subordinate Judge, andit is difficult to understand the dates
and sequence of the varions proceedings to which he refers.  But
T have laoked into the record, and I find that the question in the
case before us may be thus simply stated. The date of the decree
is the 30th J une, 1879, and on the 18th May, 1880, the decree-hol-
der applied for its execution, and on this application an order for
execution was made on the 26th May, 1880, and the property was
attached. - On the 17th June, 1880, an order’for sale was made,
the first day subsequently fixed for sale being the 21st Awugust,

'1880, but on the application of the judgment-debtor the sale was

delayed till the 20th September, 1880, On the 15th of the same
month of September, that is five days before the sale was to have
taken place, the judgment-debtor again applied that the sale
might be further adjourned, and upon this application an order
was made, dzted the following day, the 16th September, the effect
of which was to stay the exccution uniil the 20th of the following
November. But about a week before that last date, that is, on
ihe 13th November, 1880, the debtor presented an application to
the Bubordinate Judge, praying that, pursuant to s. 320 of
the Procedure Code and the Government Notification, the execu-
tion-proceedings might be transferred to the Collector. The Sub-
ordinate Jhdge was of opinion that the order of the 16thSeptem-
ber was the proper date to be considered, and as that was anterior
t the 1st Dctober nanted in the Notification, the judgment-debtor’s
application did not come within its terms, and he therefore refused
the apphc&tmn

But the Spbordinate Judge was clearly mistaken in fixing the
16th September as the date to be looked to, for that was merely
the date of an order staying the execution of the decree, the
oue material date being the 17th June, 1880, on which the order
for sale was actually made. The Notification therefore pursuant
tos. 320 of the Procedure Code does not apply to such a case:
and although the Subordinate Judge wagwreng in fxing on the
16th September as the date to be considered, his order refusing

. the application was right,
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STRAIGHT, J., and DurrOIT, J.—The question before us appears
to be the following :—At what stage of proceedings, taken against
immoveable property in execution of a Civil Court decree, which
were commenced before the 1st October, 1880, must effect he
given to the Rules issued by the Lieutenant-Governor, North-
Western Provinceg, with the sanction of the Governdr-General
in Council, in pursuance of the powers conferred by s. 320 of the
Code of Civil Procedure, or in other words, what sense, as regards
such proceedings, is to be given to the words “with effect from
the 1st October, 1880 contained in the preamble of the Rules?
On consideration of the terms of cl. 1, s. 320 of the Code of Civil
Procedure, and of those of the preamble and of paragrapBs 1 and
2 of the Notification of Government, No, 671, dated the 30th
August, 1880, we do not tfink there can be any doubt that the
fact of an order for sale having or not having begn passed before
the 1st October, 1880, is the fact which governs the operation or
non-operation of the rules as regards the particular case of execu-
tion of decree.

TyrRrELL, J.—The preamble of the Notification No. 671 of
1880 defines and restricts its scope and operation to the execution
of such cases only as have effect on ancestral land, the sale of which
has been ordered by a Civil Court under circumstances stated in the
Notifieation. The question, thensto be determined by the Civil
Courts in such cases is, whether the land which they have ordered
to be sold® is or is not “ancestral land” in the sense of the Notifi-
cation. The first “rule” presctibed by the Local Goyernfhent
under s. 320 of Act X of 1877, for giving effect to. the declaratlon
and objects of the Notification, provides for two steps in procedure
in this direction : namely, the time when the Court is to determine
the issue of the ancestral or non-ancestral nature of the land (a) :
and what woald be the result of a determination that the land is
ancestral (b). The time orstage for determining the nature of
the land is when the Civil Courts have passed orders for the sale :
“Every Civil Court on passing orders for the sale of any land shall
ascertain from the judgment-debtor whether it is ancestral land,
and after hearing any objection made by the decree-holder shall,
if satisfied that it is ancestral land,’sdeal with it as land to be
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treated by the Collector under the Notification. The second rule
proceeds to provide that “shen a Civil Court ks ordered any im-
moveable property of an ancestral character to be sold,” it shall
transmit to the Collector certain documents, &e., &c.” From these
two rules it seem to me that the question of the operation or
operativencss of the Notification No. 671 of 1§*0 comes for the
first time before a Civil Court executing a decree when it has
passed an order for selling immoveable estate. The Notifica-
tion would therefore be properly applied to all cases of execation
of decrees by such Courts wherein the order for sale comes into
existence on or after the 1st October, 1880, -But when orders for
sale had been passed prior to that date, it seems to me that rules
and procedure which are to be applied pari passy with and in
immediate sequence to such orders for sale, but which had not
come into existence, or rather were not operative, till a date sub-
sequent to the date of the order for sale, could not rightly be
applied retrospectively to such orders.

PRIVY COUNCIL.

UJAGAR SINGH (Pravgirs) v, PITAM SINGH 4xp oTHERS (DEFENDANTS].

[On appent from the High Court of the North-Western Provinces at Allaha-
bad.]

Mitkshara law— Inheritance of share i village—Interest of son acquired on birth.

A mauzs, of which the proprietary right formerly belonged to one zamindar,
the ancester of the plaintiff, was sold, whilst in the possession of th¥ generation
succeeding him, for arrears of revenue, and became the property of the Govern-
zueut by puschase. The Gpvernment, before the birth of the plaintiff, restored it in
four equal shares fo the family of the old proprietors, then consisting of four
members, cne being the plaintifi’s father, who thus obtained possession of a five
biswas share. Held that, whatever interest the plaintiff, as son, might have under
the Mitakshara law, in ancestral property, it could not be said that, at the time of
his birth, there was any propartionate share in the mauza in which he ecould, by
birth, acquire an interest, except this five binwas share.

In this suit the plaintiff songht to have set aside,so far as it aﬁectéd him, a
decree, to which his father had consented, declaring his father’s right to a five
biswas share only. Held that, even supposing that the father (who was lxvmg)
wight have some right in him to procure an alteration of the grant, such a right

Was not one in which a son would by his birth acquire an interest.
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