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in the Court books had been privately made to the applicant, 
and declared his 'willingness to satisfy arrears, and prayed that 
the request for entry on the property might be disallowed. The.
Court of first instance ruled that no allegation of out-of-Gonrt 
payments could be listened to ; and holding tbafc tlie judgmeut- 
debtor was a confii'ined defaulter, directed delivery of possession to 
the applicant of her share in the estate. la  ^peal to th» Judge 
limitation was relied on, and it was pleaded that, as the last appli­
cation for execution was presented more than eleven years ago, 
the present application was beyond time. The Judge, however, held 
that such part-payments on account of the allowance' created a 
fresh limitation period, and that, the present application was within 
time, and affirmed the Mutssif’s order.

It is contended in second appeal that the <|udge is mistaken, 
and that the claim is really barred by limitation. Our sympaSiies 
are necessarily with the respondent, but we are of opinion that 
the appeal must prevail. The provisions of colupin^S, art. 75, sch. ii,
A ct X V  of 1877, are not applicable to the circumstances o f this 
case I for the claim is not on a promissory note or a bond, and it is 
an application, not a suit. A rt 179 contains the law which mus6 
govern it. And it appears from the registers of the Court of the 
Munsif of Bansi that the date upon which complete default fifst 
occurred ( ie., as regards three oTer-due instalments) was the 18th 
January^ 1874. That, therefore, was the date npoi? which the 
decree became capable of execution for possession. The original 
application for execution made prior to t|ie one now*in qnestiw 
bears date the 9th January, 1868, Clearly, therefore, the r^pon- 
dent’s application of the 23rd,January, 1880, was statutorily barred, 
and should have been rejected. The appeal is decreed with costs.

Appeal allowed.

Before M r. Justice Straight and M r. Justice Vvtholi.

ALLU k h a n  (D efe n d an t)  o. ROSHAN KHAK 27.

Mortgage— Redemption— T  ackitig.

The mortgagor of an estate gare the mortgagee four successive bon& for 
ttic paj-raent, o f motiej’- in each’of which it liras stipulated that, i f  the amonnt were

* Second Appeal, ISTo. ISfit of 1SS1, froi?. a decree of G. F-, ICnos, Estj., Judge 
of Bfeda, dated the 1st Octobur, ISSfl, iiinclifyii'.jr a ticcrec of .Kazi Wajeh-uHa 
Khaa, Subordinate Judge: of Bandaj dated the l-lth Auguat^ .1530.
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1881 not paid on the due date, ifc should take priority o f the amount due under the 
mortgage, and redemption of the inortg'age should not be claimed until it had been
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Ai^lo Kean satisfied. 'I’he representative in ttcia o f the mortgagor sabseqitanLly naed the 
Foshan for possession of such estate ou pajrueut merely of the inorfgage-
Khan. money. Beld that, although such bonds did not im ao many words create charges 

on such estate,^et inasmuch as it appeart-d frum their terms that it was the in­
tention o£ the parties that thu equity of riidempUou of suc{j estate should bo post­
poned until the amount of such bonds had been paid, the repieBentaiive in title 
of the mortgagor was i»fc entitled to poasession of such estate ou payment merely 
of the mortgage-money.

The facts of this case are sufficiently stated for the purposes 
of this report in the judgment of Duthoit, J.

Babu Oprokash Chandar Midarji and Mrnishi Bam Prasad^ 
for the appellant.

<«The Senior Govemme.nt Pleader (Lala Jnala Prasad) and Lala 
Lalta Frasad, for the respondent.

The OoTjrt fST^iAWHT, J., a,nd D u t h o it , J.,) delivered the fol­
lowing judgments:—

D uthoit, J.—This is an appeal from a decree o f the Jiidae of 
Banda, modifying a decree of thn Subordinate Judrre of tiiat dis­
trict. Omitting matter which is now irreh*vant, tlio facts connected 
with it may be thus stated :— Khan had four sons, Pahar 
lihan, D^awar Khan, Pahlu Khan, and Maharban Khan. On 
the ’23rd December, 1878, Roshan Kh;in acquired by prifate pur- 
whnse the pights and interesla of Biliar Khan, Dilawar Khan, and 
Pa}j|« Khan in ijertain landed estate which had belonged to Bakar 
Khan. This estate had on various dates been usufructuarily 
morti^agcd by Bakar Khan, by Bakar Khan and his brothers, and 
by Bakar Kl ,̂an’s sons (vendors to Boshan Khan) to Alhi Khaa^ 
member of the same family, for sugis which amounted in all to 
Bs. 517 I Roshan Khan admitted that a further sum o f Rs. 45, 
borrowed (on a simple bond) by his vendors from the mortcrao'ee, 
•was due from him, which made the total nmoimt due Rs. 5fi2; and,

• 'by plaint dated the 5lst May, 1880, sued for redemption of the entire 
estate, on the allegation that although he ha4, on the 23rd May^
1879, tendered Rs. 562 to tke mortgagee, redemption had been 
refused to him. AUu Khan defended the suit on the grottnd that m
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tender o f  Rf?. 562 had been made to him as stated by the plaintiff, 
and that, besides the amount o f the original mortgage loan, other 
sums were due to him on bonds as per subjoined detail :—  •

A .

B.

C.

D.

Obligor.

Bakar Khan him­
self. .

Msharban Khan a 
son of Bakar 
Khan.

Pahar Khan, Dil- 
awar K h a n ,  
Pahlu K h a n ,  
sons of Bakar 
Khan, (the ven­
dors to Koshan 
Khan.)

Pahar Khan, Pah- 
lu Khan and 
Dllawar Khan.

Date of 
bond.

I3th Septem. 
ber, 1S65.

7lh October,
1868.

26ih Jane,
1869.

16th July, 
1876.

c.-S 
.2 a
5 "oOJ fU'a w .S cnro a? 
§

Es.
49

15

45

24

.S -o
= 1 
“  a
a

24 per cent, 
per annum.

Ditto

Ditto

Ditto ...

Due date.

Baiaakh, %am 
bat 1926, or 
about April, 
1866.

Baisakh, Sam- 
bat J926, or 
about April, 
t869.

Aghan B a d i 
15 th, Sambat 
1926,orthu3rd 
D e c e m b e r .  

186».

A)ihan, Sambat 
1933, or about 
N o v e m b e r , 
187ff.

o as  ^  -S 

1 1 ^

Rs. a. p. 
241 14 0

56 4 0

11* 8 4

46 4 4

Each o f these bonds was conditioned to the effect that, if the 
amount o f the loan with interest should not be repaid on due date, 
it shoul(5 take priority o f the mortgage loan, and redemption o f 
the mortgage on the property should not be claimed until It had 
been satisfied. The Court of first instance found that none "of 
the supplemental bonds constituted a charge upon the estat^ and 
that, this being so, all whicff the mortgagee was entitled to receive 
before the redemption was Rs. 562 ; but it held that as this amount 
had nob been paid into Court, redemption could not bo decreed, 
and on this ground it dismissed the plaintiff’ s suit. With this 
decision both parties were dissatisfied. The plaintiff asserted in 
appeal to the Judge that he had proved tender, on the 23rd 
May, 1879, o f Rs. 5(52 to the mortgagee, and prayed a decree for 
redemption. Allu Khart objected to that part o f the Subordinate 
Judge’ s decision which declared the^phiintiff entitled to redemption 
on payment of Rs. 562 only. The Judge held that tender o f the

13

1881 

A l lu  K haj
V .

E o sh a n
K u a n .

81
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Es. 562 had been sufficiently established ; but ('mistaking in this 
respect the tenor of the lower Court’ s decision) held that the Sub­
ordinate Judge had erred in finding that “  moneys due under four 
other bonds must be paid off before appellant could redeem, the 
land,”  and dm ded the suit in the following terms :— “  The bonds 
in question are for moneys which according to the bonds fell due 
(two of4hem) on tlĵ e 13th April, 1869, one in 1865, and the fourth 
in December, 1876 : the monej^s due under them were all barred by 
limitation long before the suit was filed— 31st May, 1880. The res- 

■pondents urge, and the lower Court, apparentlyjnclines to the view, 
that the bonds are one and all saved by a clause which exists in 
each bond ; ‘ And when any one shall redeem the field he must
first pay the money due under the bond*’ But all the bonds con­
tain ii fixed date uj)on which the money due under them was to 
fail Aue, and be paid. W ith this particular date given, I consider 
that the words already quoted allude to au earlier alternative date, 
i f  they refer to a i^  date for payment at all. But they are not given 
as an alternative date. They would seem to have been intended 
as burdens upon the land without payment o f the starap-duty for 
a formal mortgage-deed. Finding, as the Court does, that the 
moneys due were all barred by limitation except those duo under 
the bond for Rs. 24, long before any attempt was made to redeem 
the fields, the Court also finds tbat respondents had a right ta 
refuse redenjption or insist first upon payment of the moneys under 
the bond for Ks 24, before giving credit for the moneys due under 
the mortgag^deed. Seeing, howev(?l-, that by the time the suit was 
brought the respondentsTiad by their laches allowed these moneys 
also to becon^p barred, the Court finds the plea in favour of appel­
lant and decides that his claim should not have been dismissed. 
This Court therefore decrees the appeal, and directs that the ju d g­
ment and decree o f the lower Court b^ amended into a decree for 
his claim but without costs in the lower Court. The costs o f the 
fippeal will be borne by respondent.”

Allu Khan has appealed to this Court on the ground that the 
supplemental bonds do create a further char«e u^on the estate; that 
i f  the date o f the cause of action be, as alleged by the plaintiff 
''rcspondpnt) and found by the lower appellate Court, the 23rd
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May, 1879, none o f tlie bonds is beyond time ; and tliat tbeir con- 1881

difcions are binding on the respondent (plaintiff), who ouglit not to 
be allowed to redeem the land without satisfying them. For the, v.
respondent it has been argued that the bonds created no charge Kuan"
on the land, but ^ersoiial obligations only; and that »lthough Allu 
Khan might, with reference to them, have refused redemption to 
Bakar Khan, or to Bakar Khan’ s heirs, he ^annot do se to the 
plaintiff, who is not affected by any obligation o f the mortgagors 
which is not a charge on the land. To me it seems that no question 
o f limitation which, deserves serious consideration arises on these 
])leadiiigs; for the bonds have not been put in suit. * They are 
pleaded merely as a bar to the equity of redemption; and I am 
clearly of opinion that thffir terms must now be treated as con­
current w'ith the pledge, and that until they are discharged the 
equity o f redemption is postponed.

Their effect in this respect is, as it seems to me, the true point 
for consideration. The question is not one of tho^e referred to in 
the former clause o f s. 24, Act VI of 1871; nor is *t one which 
is as yet covered by statute. It is one, therefore, regarding which 
we have to act according to justice, equity and good cousuience.”
The case is not one o f priority o f incumbrance as between a first 
and subsequent incuinbraacer ; but it is one betvceen a representa­
tive of the mortgagor and a mortgagee, who claims to hold the 
pledge until certain debts subsequent to that of the orj|<inal ujort^ 
gage loan be satisfied.

The Roman Law by a rescript of the Eqjperor Goriliian ( “ eii§m  
oh chirograph ■. pecun: piynus tmeri posse ’̂ ) allowed a m or^agee 
to retain the pledge, as agakist the mortgagor, till alt debts due to 
him were satisfied:— “ Si in possessione fueris constitutus, nisi ea 
quoque pecunia iibi a debitore reddatur vel offeraeicr quae sine pi<j- 
noie dehetur, earn restituerS propter exceptionern doli rnali non 
cogeris { I ) . "  And the French law (cl. 2, art. 2082 of the Code 
Civil) is to the same effect :— “  S'tl existait de la part du meine 
debiteuPj envers le mSme cr^ancier, uiie autre detie conCractde post' 
drieurement a la viise engage, et devenue exigible avaid le pai/emeni

(1) Should you h been i)laced which, though not covered by the mort- 
iii nossession of the property, a  pleii of cage, is due to yuu from the u io r tg a g Q f,
I'r tiid will prevent yonr b jiug compelled lie paid or leadei'ed.” 
to restore it, until that money also
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de la prem ise dette, le cr4ancier ne ponrra Stre tenu de ee dessaisir 
du gage avant d’etre entihement payi de I'une et de Vautre detle, lors 
rneme qii'iln'y aurait eu aucune stipulation pour ofeottr le gage an 
payement de la seconde" (I). The English law is less favourable to 
the m ortgage ; but even under it (Fisher ou the Law o f Mortgage, 
2fld ed. para. 1215, p. 664) “ debts which form a'lien on the estate, 
aa debts by mortgage, further charge, judgment, or statute, may be 
tacked against the iiiortgagor, his sureties, and all others olaiming 
under him, including mesne incumbrancers ; and the reason given 
3S, that the person who took the security, trusted to the hold which 
he alreadyiiad on the land.”  The usage in force in these Provinces 
was thus formulated by the Court o f Sadder Dewanny in 1853, 
in KJiyratee Ram v. Chenoo (2) : — “ It^vill be founil on reference 
to the printed decisions o f the Court, of which a few are cited in 
the margin, that tlfe practice o f tacking bonds of subsequent date 
to the original mortgage, which is thereby rendered liable for 
the discharge of the aggregate amount, is far from uncommon, 
and that it hjis UfeeiT fully recognized by the Courts (3 ).”  And in 
1860— Hanuman Irershad v. Sheo Narayan bookul (4 )— the Court 
remarked :— '‘ The terms o f the bond, which is not disputed, are 
distinct. The borrower engaged to pay off that sum before liqui­
dating the mortgage loan, or in other words tacked it to the mort­
gage, which the lower Courts have considered to be discharged by 
the mere payment o f the mortgage loan. The property, therefore, 
still remain? saddled with this liability, and the mortgage«has not 
been redeemed.”

The mortgagors an3 the mortgagee in this case are all of the 
same^amily.. It is not denied that the mortgages referred to in the 
supplemental bonds are those which the respondent is now seeking 
to redeem ; aud aLthough the bonds are not scientifically drafted, 
so as to charge the estate in so many .words, their terms are such 
as to leavp no doubt in ray mind of its having been the intention 
o f the contracting parties that the equity o f redemption should be

(1) “  If b j the same debtor there be been satisfied, even though there may-
due IQ tiie same creditor another debt hiive been uo condition charging (he '
which,altlioiighcontracledsubseqiiently properly for pa^mtnt o f  the lattes» 
to tlie mortgage, has fnllen due before debt.”  *
the former Ofbt is siitistied, the creditur (2) 8 S. D. iT. K.-W. P. (1853) 725.
ciinuot be coniptiied to divest himsej^ (3) at p. 728.
of the mortgage, until both debts have  ̂ (4j S. D. A. N.-W. P. 1860, P' 122.
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postponed till tlie money advanced under them had been repaid.
The lower appellate Court finds th is ; for vhfi Judge -writes;—  a u d  Khan 
" T hey (the 4)onds) would seem to have been intended as burdens^ ro«has

upon the land, without payment o f  the starnp-duty for a formal Khan.
raorfcgage-deed.”  The justice o f charging the lan d jbr payment 
of the principal snm due under the Rs. 45 bond (bond C) is ad­
mitted in the plaint; the lower appellate Court has includ^ed that 
amount in its decree; and the bond for Rs. 24*(bond D) seems to 
etand on precisely the same footing.

That the respondent, who seeks to redeem the entire mortgage, 
trusting, of course, to being able to compel the other mortgagors, 
or their representatives, to contribute in the future, is in no better 
position as regards the equity of redemption than the mortgagors 
tliemselves, seems to be so plain as not to need arguing. “  He who 
seeks equity must do equity;”  and it would seem to me unjust,and 
inequitable to set aside in this case the obligation contained in 
the bonds, and to declare a representative o f some o f the mortga­
gors entitled to re-entry on mere payment o f the original mort- 
gage-loans. I  would decree the appeal with costs.

S t r a ig h t , J .— I concur in the order proposed by my honor­
able colleague.

Appeal allowed.

CIVIL JURISDICTION.
August 1.

Before Mr. Justice Straight and Mr. Justice Dutkoil,

HARSARAN SINGH (PXiAiNTiFF) v. MUHAMMAD KAZA an d  OTHKRis 
( D e f k n d a n t s ).'*

Jtejeciion o f  application to appeal me a pauper— High Court, powers o f  revision of— 
Act X . of 1877 iC m l Prccethire Code), ss. 592,622.

, application for permission to appeal as a panper'wa3*presented, not by 
the applicant personalljr, but by };ig pleader, and was on that ground rejected. 
Hetd, on an application to the High Court for revision, that s. 622 of A ctX . of 1S77 

"SSlKrt aprly to a. proceeding o£ s-y purely au interlooatary a character as mentioned 
ji! a. 692, and such application therefore could not be entertained.

T h is  was an application to the High Court by one Harsaran 
Singh for the exercise « f  its powers o f revision under s. 622 of Act

• Apolicati iii, No 47 of ISSl, for revis*m under s 622 ofA ct X of 1877 o f an 
DtJer (£ M. S, Uowell, Esq., Judge o f Jaunpur, dated the 28tli February, 1881.


