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1881 plain terms of 5. 231 of the Civil Procedure Code and cl. (4), art.
, 179, sch. ii of the Limitation Act of 1877, leave us no alternative
Tar CoLnic- )

20w ox SEan- bub fo nphold bis judgment. Neither the application of the Collector
JAHANPUR -

v of the 27th April, 1880, nor that of Bhajan of the 30th of the same
SSI:;‘;;;}N month, was an application made in accordance with law; because
the decree which they sought to execute, having been passed jointly
in favour of more persons than one, could enly be exeouted by one
or more of such perSons as a whole for the benefit of all, and not
partially to the extent of the interest of each individual decree-
holder. These proceedings, therefore, in thoir inception being wholly
irregular and ineffectual, could not be cured by any subsequent
*amendment such as that applied for to the SBubordinate Judge on
the 30th July. We may add that the view expressed by the Judge,
of which we approve, is recognised and acted upon in the case
of Ram Autar v. Ajudhia Singh (1) The appeal must accordingly
be dismissed with costs.
Appeal dismissed.

1881
July 14,

a g som——

Before Sir Robert Stuart, Kt., Clief Justice, and Mr. Justice Tyrrell,
BHAGGU LAL (PLAINTIFF) v. DeGRUYTHER (DEPuNDpANT).*
Partnership~—Loan of money—Act IX. of 1872 (Coniract Aet), ss. 239, 240,

Held, on the construction of the agreement in this ease, that such agreement
did not create o “ partnership” between th® parties thereto, as defined in s, 299

of Act IX. of 1872, but was an agreement of the kind mentioned in s. 240 of that
Act.

~ Tag plainfiff in this seit stated that it had been agreed by and
between him and the defendant, that he should advance to the
defendant the money 1'equired.by hire to carry out a contract
entered info by him with Government for the supply of metal for
certain portions of the 5th and 6th miles of a road ealled the Chilla
road; that he (plaintiff) should receive dne half of the profits made
by the defendant on such contract; that he should advance the
money required by the defendant to carry out any other contracts
into which he might enter, and should receive one half of the profits

* Second Appeal, No. 1288 of 1880, trom a Ueeree of G, K. Knox, Esq,,
Judge of Bindn, dated the 23rd September, 1880, wodifying a decrce of Kazi
Wajeh-ul-lah Khan, Subordinate Judgg of Biude, dated the Jed July, 1880,
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made by the defendant on such contracts; that the defendant
had promised to pay him interest on sums so advanced at the rate
of one per cent, per mensem ; that the defendant had entered into
other contracts with Government, viz., for the supply of metal for
the 8th mile of the Chilla road, for the 42nd and 43rd miles of a
road called the Mastikpur road, for the 57th mile of the said Manik-
pur road, and for the construction of a bridge called theKahli
bridge, and into a contract with the Municipality of Bauda for the
construction of a latrine ; that the money required by the defendant
to carry out such contracts had been advanced to him by the
plaintiff ; and that the defendant had made profits on-all such
contracts, The plaintiff accordingly claimed to recover the money-
he had advanced to the deffndant with interest at one per cent.
per mensem, and a moiety of the profits made bry the defendant on
such contracts. He also claimed to recover money which he lmd
advanced to the defendant on his private account. He based the
suit upon an instrument executed by the partieg, bearing date
the 10th February, 1879, the terms of which were as follows :—

“1 Me. DeGruyther, contractor between miles 5 and 6 on the
Chilla road, pargana Sillahbi, son of William DeGruyther, an Eng-
lishman, resident of Bdnda : whereas I have taken a contract from the
Engineer of the Chilla Road for the collection and supply of stone
ballast as following, viz., 7920 feet at the 5th mile-stone gnd 15,840
foet at thé'6th mile-stone on the Chilla road leading to Fatehpur, ag-
gregating a total quantity of 23,760 feet to be supplied af both thile-
stones by the 26th March, 1879, this is to Witness ¢hat of my own®
free will and accord 1 take as a partner to the extent of onealf
share Bhaggu Lal, son of Ilallu, caste Unar Bania, resident of
Banda, on the following conditions :—(i) That whatever moiies may
be needed to start the business shall be provided by ﬁhaggu Lal:
(ii) that whatever orders for bajri (gravel) I may get from the Engi-
neer [ shall make Bhaggu Lal a partner also in the said business, he
supplying the capital necessary for the collection and delivery of the
said bajri ; (iil) that whenever I get payment for supplies of mate-
rial from the Engineer by cheque, 1 shall after getting the same
signed by him hand the said cheque tg Bhaggu Lal for realization
from the Treasury ; (iv) that whenever the whole work shall have
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been finished it shall be competent to Bhaggu Lal to deduct Re. 1
per cent. interest on all the money he may have laid out and alk
necessary expenses fur carrying on the work, and out of the net
profits remaining I shall be .eutitled to share in the same to the
extent of oze moiety and Bhaggu Lal to the extent of the other:
(v) that a gomashte on Bs. 10 o month and a mistri on Rs. 10 a
month shall be employed iu the business of the partnership, and
their wages shall be charged to the partnership account: (vi) that
the said gomashte and mistri shall on the evening or morning of
each day render an account of monies expended in the said busi-
ness, and whatever monies may be spent shall be expended througl
Bhaggu Lal, aud whatever snms seem requisite to carry on the busi-
ness shall be laid out in consultatiom between the two partners,
and neither shall bs at liberty to incur such outlay without the
censent of the other: {vit) that when the whole of the work
shall have been completed and the Engineer shall have passed:
the same, should I make default in payment of the intorest stip-
ulated to be paid to Bhaggu Lal, orin case I fail to pay the half
share of profits agreed on, then in such case it shall be.competent
to Bhaggu Lal to realizo the said interest and profits of his half
ghare; (viii) that this condition hath also been agreed upon be-
tween the aforvesaid parties that any work which may hereafter be:
obtained by either of us, commpencing {rom: the Lst April, 1879,
both I und Bhaggu Lal bind ourselves to let the other share
therein to the extent of one-half, and meither I nor"my heirs
_shall object to any of the above~ conditions. In witness whereof
we have this day signed the aforesaid partnership agreement.
N.B. Supplementary clause.—~Should Bhaggu Lal not spend the
monies as stipulated herein, it will be open to me to sue him.
for damages, arising from breach of this agreement”. The plaintiff”
claimed altogether Rs. 2,682-5-0 agcording to accounts produced:
by him. The defendant set up as a defonce to the suit which raised
the issues, amongst others, as to the amount actually due to the:
plaintiff for money advanced and for a- moiety of the profits made om
his contracts by the defendant. The Court of first instance
held it to be proved that a sum of Rs.1,365-14-3 was due to the
plaintiff for money advanced.to the defendant for his contracts and
privately, and Rs. 297-13-9 for a moiety of the profits of the
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contracts ; and gave the plaintiff a decree accordingly, On appeal
by the defendant the lower appellate Court, treating the instrument
of the 10th February, 1879, os ane of partnerskhip, held generally,
as regards the claim for a moiety of the profits of the contracts,
that the suit was not mainfainable, inasmueh as a yartnership
existed between thespartics, and this heing the case one pariner
could not sue the other for profits which had acerned up, to a
particular date, but should sue for an account.” As regards the
claim for a moiety of the profits on the contract for the supply of
metal for the Chilla road, the lower appellate Court held that the
canse of action in reSpect of such claim had not arisen; as the
defendant had not completed such contract, The lower appellate
Court aecordingly reversed the decree of the Court of first inge
tance, in so far as it related to the claims for money advanced to the
defendant for his contracts and for a moisty of the profits on the
contracts. The plaintiff appealed to the High Court, contending
that theinstrument of the 10th February, 1879, was not an instru-
ment of partaership, and the plaintiff was entitled to sue on its basis
to recover the monev advanced by him to the defendant and his
share of the profits of the contracts entered into by the defendant.

My, Howard, for the appellant.

The Junior Government Pleader (Babu Dwarka Nath Banarji),
tor the respondent,

The High Court (Sruarr, C.J., and Tvemsrr, J.)) delivered
the following judgment :—

Stpart, C. J—This case appsars to have been misanderstoad

by both the Courts below, andmlso by the parties. The Subordi- :

nate Judge appears to have had some kind of vague apprebension
of the nature of- the plaintiff’s claim, but his !ungﬁng@ 13 so looss
and inartificial that it is difficult to wnderstand what his meaning
really is. He was no doubt Jabouring under the disadvantage of
trying the case on issues prepared not by himself but by his pre-
decessor. His judgment, however, is in many respects not irrele-

vant to the canscs of action embraced in the suit, for, as we shall
presently explain, thert is, from the Im iro of the case, more than
one cause of action. But the Judge appears to have altogether
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- misapprehended the case, dealing with it as one of partnership,

plaintiff and defendant being in his view parties in a venture
of that character. In so regarding the suit the Judge was alto-
gether mistaken. The suit is not of that nature, although the
words ¢ partner” and ¢ partnership” occur in a somewhat careless '
manner in the document relied on.  Nor is it.very clear that the
plaintiff and defendant themselves understood in the lower Courts
what their relative position towards.each other really and legally
was. The claim made by the plaint is based primarily on an
agreement between the plaintiff and defendant dated 10th Febru-
ary, 1879 ; there is also a claim in respect of an alleged advance of
Rs. 96-10-0 to the defendant for his private use. 1t would further
appear from thelast of the issues laid gown before the first Subordi-
nate Judge that the case, as so far heard and considered by him,
ipcluded anothef claim for Rs. 341-8-0 on account of certain tools
supplied by the plaintiff to the defendant. These three claims might
all have afforded separate causes of action, in so many separate
suits, but.by 5. 45 of the Procedure Code they may be united
in one and the same suit, and they certainly can conveniently be
so entertained. There might also have been a fourth eanse of
action under art. 8 of the agreement of Fobruary, 1879, by which
any work, i.e., of course the profits of any such work, other than
the lmmedmte subject-matter of the agreement, which either of
them might thereafter obtain, should be equally divided between
them. The last stipulation appears to be the only cizcumstance
in the case favouring the idea of @ partnership between the partics,

“but there are no facts stated in connection with it, and it may be

left ont of consideration. Its introduction into the agreement
does not in the least affect the legal character of the transaction
which~was the subject of the agreement of February, 1879, entered
into by them, or give any colour to the view that a valid partner-
ship had for all the purposes mentioned in that agreement, and
within the meaning of the law, been made by them.

It would appear that the defendant DeGruyther had obtained a
Government contract from the Distriet, Engineer of Banda for the
collection and suppy of a certain material for' metalling roads called
bajri, but that not having sulficient funds of his own for working the
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contract he applied to the plaintiff, who is a bania or money-lender 1381

in Banda, for advances to enable him to carry on the work., This =
.. . .. Y. ., Bricno Ly

the plaintiff agreed to on certain conditions, which were embodied in &

the agreement to which we have already adverted, dated the 10th: Digfgr'

February, 1879, and which agreement was in the following ]

terms : (After setfing out the terms of the 'mreemenf of the ]Orh

February, 1879, the judgment continued): Now it is quite clear

to us that this agreement does not on the face of it show’ a con-

tract of partnership, but that it is merely a subsidiary arrangement

on the condition stated to enable the defendant to carry out the

work given to hLint on behalf of the Government. This contract

with the Government was one in regard to which the pl-aintiﬁ" had

no responsibility, and with which he has no concern other than

that shown by his private and subsidiary agreement with the defend-

ant, and he has no sort of connection, and held o relation, with the

Engineer of Banda, or with any other person representing the Fov-

ernment’s interests in the metalling of the roads referred to. The

sole responsibility to the Government was with the defendant, and if

he chonse or fonnd it necessary to seek the help of the pLunt}ﬁ' that

wus a circnmstance entirely inter se, and it could not create any part-

nership between them.

The Judge would seem to have received some legal impres-
sions from his reading of English law-books on the luw of part-
vership p and, assuming that there was a contract of<%hat nature
between the parties in this cgse, chiefly if not mainly frgm the
presence in it of art. 8,—which we have already pointed out does
not in the least affect the character of the agreement of Febru~
ary, 1879,—he discusses the question of the dissolution of a part-
nership with the intention of demonstrating that thers was o
dissolution here, and that in fact the partnership wass 'auT)‘.uin"ting at
the time the- present snit wasbrought, and was still subsdsting.  Bat
as we have already said there wus no partuership, and If the Judge
had only looked into the Indian Contract Aoty IX of 1872, and with
which be onght to have been familiar, he wonld have seen (hut ther
was no such contract. By s 238 of the Tndian Contract Aect parte
nership is defined to be “the :el.muu which subsists between per-
sons who have agreed to combine their property, labor or skill in
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some business and to share the profits thereof between them’”, and a
partnership so created is called collectively a “firm”. Now baving
regard to the facts of the present case it is idle to attempt to show
that the state of things upon which such a partnership depends
over had any existence : there was no combination of property,
labor or skill ; for the property, such as it was, that is the Govern-
ment contract, and the lahor or skill were all on the side of the
defendant, the plaintiff simply supplying the defendant with certain
sums of money. Again,to place the matter beyond the rcach of
doubt, s. 240 of the Contract Act provides that:—“A loan toa
person engaged or about to engage in any trade or undertaking, upon
a confract with such person that the lender shall receive interest at
a rate varying with the profits, or that ke shall receive a share of the
prefits, does not, of itself, constitute the lender a partner, or render
him responsible as”such.” This to our mind as nsarly as possible
describes the agreement between the plaintiff and defendant of Fe-
bruary, 1879,and puts an end to the contention that the plaintiff was
partner of the défefldant, even although he is ignorantly called so in
the agreement itself and loosely and vaguely referred to as such in
the pleadings and in the judgments of both the lower Conrts. Not
as a partner then, but as a party to the agreement of 1879, the

plaintiff is entitled to recover from the defendant all advances and

payments made by him, as well as all other sums in name of interest
or otherwise on foot of it, and also any money lent to the defend-
ant for his private use, and any other snm or sums his right to
whick be can substantiate. Thefe is also the question much
dwelt upon by the Judde, in fact it is the immediate cause of his
orderdecreeing the appeal, whether when the suit was brought
the condition of the agreement of 1879 relating to the cowpletion
of the werk on the roads had been finally complied with. The
Judge sta.tes, Sn the anthority of one Nadir Lial a witness, that all
the money due to the defendant undez his engineering contract
had been paid upon a promise by him that he +ould finish up
certain bits of work which were not properly carried out. And
this is a question which onght to be carefully considered and as-
certained, and its effect upon the plaintiffs claim determined.
With reference to such congiderations and in order to ascertain
the relative position of the parties with respect to liability and
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indebtedness, an account must be taken, and the case must go
back to the Judge for that purpose.

We therefore allow the present appeal, set uside the ovder of.

the Judge, and remand the case to him under s. 562, with direce
tions to try and determine the issue what sum of m&nev, if any,
remains due by the defendant to the plaintiff on foot of the agree-
ment of the 10th February, 1879, and otheryise ; and fer such
purpose to have an accurate and detailed account of all pecuniary
transactions between the parties taken before himself, a balance
struck, and the megits of the case decided by him accordingly.
The appellant is entitled to the costs of this appeal,

Canse vemanded.

—r

Before Sir Robert Stuart, Kt., Ohief Justice, and _Mr.’.]uelz'ce Duikoit,

DURGA BIBY axp axorner (Derenpant) o, CHANCHAL RAM (Pramnrir®®

Religious endownent~—Right to qficiate in Temple—Alienation—Ezecution of decree, *

The right of managing a temple, which is a religious endowment, of offieiating
st the worship conducted in it, and of receiving the offeringsat the shrine, cannot,
in default of proof to the coutrury, pass outsiGe the family of vhe irustee, until
absolute failure of succession in his family, and sueh rights are therefore not sale-

able in execution of decree. The principle laid down by the Privy Counell in

Rajah Vurmeh Valia v, Ravi Vurmak Mutha (1) followed.

Tais was a suit for a declaratidn that certain property wasliable
to attachanent and sale in execution of a decree held by e plaintiff,
as the property of one Saktidat; deceased. One Sital Misr, gon of
Badhu Misr, priest of the temple of Sankata Debi at Benures, died
leaving two sons, Sukhdeo and Saktidat, and two daughters, Durga
Bibi and Sohni Bibi, defendents in this suit. Saktidat died leav-
ing no issue, but a widow named Sobhni Kuar. Oun the Ist May,
1878, the plaintiff in this suit, Chanchal Ram, obfained a decree in
the Court of the Subordinate Judge of Benares against Sobhni Bibi
as the legal representative of her deceased husband, Saktidat, for
Rs. 8,500, Chanchal Ram subsequently assigued a moicty of this

decres to a person represented by one Ganga Ram. In execution

of this decreo the de seree-olders eaused a moiehy of a certain buil-

* Tirst Appeal, No. 13 of 1881, from a decrec of Iabu Ram Kgli Chaudbri,
Suboerdinate Judge of Bonares, dated the 18th Seprember, 1380,
1) L, B, # Ind, App. 76,
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