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FULL BENCH.

Before Sir Robert Stuart, Kt, Clicf Justice, Mr. Justice Straight, Mr. Justice
Tyrrell, and 3Mr. Justice Duthoit.

MUHAMMAD ISMAIL (Praxrrery 2. CHATTAR SINGH axp axornin
(Dorexpanes) *

Res judicata—dct X of 1877 (Civil Procedure Code), ss. 18, 542—Plea m]wn for the
Jirst time in second appeal.

Held that not only may the plea of res judiceta. though not taken in the meno«
randum of appeal, be entertained in second appeal, under the provisions of 5. 542 uf
Act X of 1877, but th.Lt even when such plea has uot been urged in either of the
Iower Courts, or in the memorandunn of appeal, if raised in the seconappeal, it must
be considered and determined either upon the record as it stands, or after a rewand
for findings of fact.

A the hearing of this second appeal an ghjection was taken for
the first time on behalf of the appellant (plairftiff) that the patter
in jssue between the parties was res judicata. On behalf of the
respondents it was contended that it was too late to take such
objection, and the judgment of the Court (Strdight, 4., and Tyrrell,
J.) in Second Appeal No. 1143 of 1880 (1) was cited in support of
this contention. The Division Court hearing this appeal (Stuart,
C. J., and Duthoit, d.), having regard to the jud gment cited, referred
the question raised by the respondent’s contention to the Full Beneh,
The order of veference was as follows :—

Orpsr of RerereNcs.~—The plea of res judicata imraised before

us in this second appeal for the first time;and we ob:erve that
another Division Bench of thb Court (Straight and Ty rreH .}

have held that such a plea, when nof taken in-thelower appellate
Court, may not be heard i in this Court in second appeal. " But as
we doubt the soundness of that ruling, we refer the question to the
Tull Bench of the Court. Ss. 542, 582 and 587 of The Code of
Procedure all appear to bear on the question. Indeed, s. 542 read

in connection with the other sections, appears to us to imply that

such a plea as that of res judicata, heing in onr epinion & #ground

of ohjeetiow” within the moeaning of 1lmr. soetion, may, with leave

* Secoud Appenl. Mo 13]' of 1850, from o decree of G, T Lang, ¥eq., Judge
of i\hru:h, dwred (he 26th® Aungns, 1380, veversing a decree of mwv\i Zubhar
Husain, Wensil of Rodl, dated Lhe 271k Apul 1880.

(1) Decided the 16th May;*1881, not reported.
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of the Court, be taken in second appeal ; and we are inclined to
think that such léave may be given either expressly or by the plea
being tacitly allowed to be stated and argued.

Mr. Siraj-ud-din and Pandit 4djudhia Naé/z, for the appellant.

Pandit Bishamblar Natk and Lala Harkishen Das, for the res-
pondents.

The following judgments were delivered by the Full Bench: —

Sruart, C. J.—I am very glad to find that Mr. Justice
Duthoit and I mistook the ruling of our colléagues, Straight, J.,
and Tyrrell, J., to which we adverted in our referring order. A,s
that ruling appeared to us to be expressgd we were afraid that our
colleagnes had recorded the opinion which we attributed to them,
but in which we felt great difficulty in concurring. My opinion
distinctly was aud is that the plea of res judicala can eertainly be
taken in second appeal, either by the pleas in appenl, or orally
before us, apd for-the first time, and at any stage, or after
remand. Such is the necessary effect of the provisions of the Code
mentioned in the order of reference, viz., ss. 542,582, and 587. But
at the same time I must repeat the opinion, which I have so often
espressed from the Bench in other eases, that this plea of res
judicata is utterly unsuited to the great mass of litigation of this
country ; gnd that in shutting the mouth of a plaintiff or defendant
because in a former suit between the same parties, or parties in the
same right, the matter of the plea mmht therein have been urged
ané adjudicated upon, bpt was 1mdve1tent1y omitted from con-
sideration by, it may be, a poor litigant in ignorance of his rights,
or by his local» pleader not less ignoranf of his law, or by a Court
not very mtellwent as to either, the policy of the law is mistaken,
and T am conviaced often leads to gross injustice. DBut having
regard to the law as it stands, and particularly to the provisiong
of 8. 13, Act X of 1877, the plea may be taken, and in all suits and
in all appeals. To the remark, however, that this plea not only
goes to the root of the case, but “ to the jurisdiction of the Court,”
1 must demur, 1t no doubt destroys the coelcwe authority of the
Court in®the particalar case in which it is mlsod and allowed, bus
in no other sense does it go to ¢he jurisdiction of the Court itself,
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and the very fact that it is submitted actually to the judgment of
the Court in which it is raised is sufficient to show that, so far us
the merits-of the case are concerned, the Court has, and would
have had, jurisdiction, but for the plea.

Srratent, J. (Tyreery, J. concurring) :—Thie reference to
the I'ull Bench Would seem to have been made by the learned Chief
Justice and Duthoit, J., under a mlsconceptxon of the meaning
of a passage in a _}udcrment delivered by us in Second Appeal
No. 1143 of 1880 (1). We think it right to take this opportu-
nity of saying we,_ bad no intention whatever of ruling that the
objection of res judicata cannot be raised for the fivst timie in special
appeal, nor do our remarks, when examined with the context,
appear to bear any such ¢nstruction.

In reply to the reference we wonld sa): ¢hat in our opinion
not only may the point of res judicata, though not taken m the
memorandum of appeal, be entertained by this Court in second
-appeal under the provisions of 5. 542 of the Civit Procedure Code,
but that even when it has not been urged in either of the lower
Courts, or in the pleas in appeal, if raised in this Counrt t, it must
be considered and determined, either upon the record as it stands
or after a remand for findings of fact. For the objection is one
which seems to us to go to the very root of the case, and to the
jurisdiction of the Court, and if established is an absoluteghar to the
suit. *The words of s. 15, which by the way figures i the Chapter
relating to jurisdiction, are imperative : “‘No Court shall try any suit
or issuey” and & priox final judgment intex partes of A'Court of ecin-
petent jurisdiction upon a matter or matters, " dir ectly and sub-
stantially in issue betweensthem, is a positive bar to*a subsequent
suit between the same parties in respect of such matter gr matters,
Tt is obvious that the practice is inconvenient fo a¥ow nav objec-
tions to be raised in special appeal for the first time. Bt it is
difficult to see how this Court can properly avoid taking notice of
objections which assail the plaintiff’s right to come into Court at
all, or the competency of the defendant to raise matters by way of

defence which have been already litigated and determined be-

tween the pames We think,. therefore that it was competeut

(1) Decided the 16th Ivhy, 1881, not reported.
i1
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for ihe Division Bench which made this reference to permit
the appellant before them o raise the objection of res judicata,
though taken for the first time, of course always subject to sufficient’
opportunity being afforded the respondent of meeting such plea.

Burnoir, o.—T concur entirely (upon the grounds stated by
my honorable colleagues, Straight and Tyrrell, JT.) in the
opinion that a plea of res judicata, thoagh not taken in the memo-
randum of appeal, may be entertained by this Court in second
appeal, and that even when it has not been urged in either of the
lower Conrts, it must be heard and determined in this Court,
eitber upon the record as it stands, or after a remand for findings
of fact, ‘

= -

APPELLATE CIVIL,

Before Mr. Jusiice Straight and My, Justice Tyrrell.

Tar COLLECTOR or SHAHJAHANPUR MANAGRR OF THE ESTATE OF

RATA JAGAN NATH SINGH (Doorrr-morpry)v. SURTAN SINGH asn
ANOTHER (JODGMENT-DEBTORS)®

Execution of decree—Application by one of two joint decree-holders for part execution
of jount deeree——Limitation—dct X Vof 1877 (Limitalion Act), sch. i, No, 170—
Aet X af 1877 (Civil Procedure Code), s, 231.

A decrec passed jointly in€avounr of moge persons than one ean only be legally
oxecnted as whole for the benefit of all the decree-holders, and not partially to
the extent of thﬁntcrosb of each individual decree-holder,

Hlt, thorefore, where one of two pevsors in whose favour a decree for money
hadbeen passed j‘(;riuﬂy’nppli’ed"nn the 27th April, 1880, for exccution of a moiety
of such decree, and the other of such persons made a similar application on the
%0th April, 1830, that such gpplicatious, not being mnade in accordance with luw,
were not sufficient to keep the deerce in force,

- ‘

Also that the rillegality of such applications eould not he ¢ured by 4 subse-
sjuent amended application for the execation of Ahe decree as a whole preferred
witer the peried of limitation had expired.

Ow the 14th April, 1873, Sewa Ram and Bhajan Lal obtained
sgainst Chattar Singh and Surjan Singh a joint decree for

Rs, 1,717-7-6.  Hxecution of this decres was taken out in 1877,

* Second Appeal, No, 16 of 1881, from an order of Wt Duthoit, Eeq, Judge
of Shahjabdvpur, date.d tho 13th Nowifinber, 1580, reversing an order of Maulvi
Zainnl-Abdip, Subordinate Judge of Shébjahanpur, dated the 3let July, 1850,



