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APPELLATE CRIMINAL.

Before M. Justice Beverley and Mr, Justice Ameer Ali.

BADAL AURAT AND ANOTHER (Arprrrarts) ». QUEEN-EMPRESS,
RrsponpeENT.*

Bigany==Mahomedan Law—Marriage of Minor-~Repudiation of marriage
by minor on attaining puberiy—Adssent of the wife after puberty—
Penal Code (det XLV of 1860), s. 494.

B, s Mahomedan girl, whose father was dend, was alleged to have been
given in marriage by her mother to J some years before she attained
puberty. Prior to her attaining puberty J was sentenced to a term of
iraprisonment for theft. While he was in jail, B, after she had sttained
puberty~ contracted a marriage with P. The marriage with J was never
consummated. Dn J being released f[rom jail, he proceeded to prosecute
B and P for bigamy and abetment of higamy, and also charged P with
adultery. It appenred that before taking proceedings J requested B to
return to him, but she refused to do so. The marriage between B and J
was sought to be proved by the evidence of J, B’s mother, and two wit.
Tesses who were said to have heen present. &3 and P were both convicted,

Hold on appeal that the evidence of the marriage between B and J was
insufficient to, justify & conviction in the absence of proof that a Mollah
was present at the ceremony, or that the sigha required to be recited at
the marriage of minors was recited, or the akd performed.

Held further, that assuming B to have heen given in marriage to J when
a mere child by her mother, she had the aption of either ratifying or repu-
diatinp? such marrviage on attaining puberty. Under the Shiah law sucha
marriage is of no effect until it has been ratified by the minor, and under
the Sunni law it is effective till zancelled by the minor. Under both schools
of law the minor has the absolute power, on attaining puberty, to ratify or
cancel unauthorised marriage, though under the Sunni law ratification is
presumed if the girl remains silent after attaining puberty and allows the
marriagd to be consummated.

JHeld on the facts of the case that the circumstances afforded sufficient
indication, even assuming the girl to be governed by the Sunni law, that
she never ratified the marrisge,

Held also, that a judicial order was nob necesssry to effect the cancella-
tion of 4he marriage.

Tix facts of this case were as follows :—The first accused, Badal
Aurat, “was ‘married to Joy Lal Shaik, the complainant, when she

* Cmmmal Appeal No. 670 of 1893, against the order passed by F. E.
‘Parglter, Tsq., Sessions Judge of Rajshahye, dated the 28th of July 1891,
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wag about five yém:s old by her mother Atar Dewah, her fathep
being then dead. Joy Lal, Atar Bewah, and Badal =l appeared
to have lived together in the same house affer the marriage il
Joy Lal contracted a nikah marriago with another woman ang
set up a separate bari of his own. DBadal some time after went
to this dart for a time, and then returned fo her mother, but the
marriage was not apparently consummated, as Dadal had not
then attained puberty.

Atar Bewah, when Badal was living with her, contracted g
nikah marriage with one Shabaz, who was an old conviet, and about
five years before the institution of the case against, Badal, Shabas
and Joy Lal were convicted and each sentenced to 4% yeary
rigorous imprisonmont fortheft. ‘While Joy Lal was in jail, Badal
attained her puberty, and in June 1890 her motherwas alleged to
have given her in #ikah marriago to the second accused, Poran
Shaik, and she went and lLived with him in his village as his wife,
Joy Lal, after being released from jail in Septombel 1890, attempt-
ed to get Badal to go and live with him, but she réfused to do so
and he thereupon instituted proceedings agninst Badal ahd fou:m
Shaik, which resulted in their being committed foy frial to the
Sessions Court on charges ss against Dadal of bigamy and as
against Poran Shaik of abetment of bigamy and adultery,

The case was tried by tho Sessions Judge and assessoms, and
resulted in the conviction of both accused on the charges pwfened
against them, and their being sentenced respectively to' three and
gix months’ rigorous imprisonment. :

The Sessions Judge found that the marriage hotween Badal and
Joy Lal had been clearly proved, and that it was in fact not
disputed by oither ‘accused. DBadal, however, donied that ghe had
contracted a nikah with Poran, although he admitted it andpleaded‘
ignorance of the existence of Joy Lal, and alleged that-Badal had
told him she was a widow. The Sessions Judge, howover, found
the nikah between the two accused to have beon proved, and thof
they had lived together for several months as man anl wife"
‘Upon the question of law raised in tho casc, the material portion
of the judgment of the lower Court was as follows
“The offencecof bigamy is fully proved, and the omly &oubb‘
which the assessors had ab oue timo was whethor the mzml&g‘e Wlﬁh
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Joy Lal was valid, since consummation did not take place, and
Badal had not expressly assented to if, but those conditions are not
requived by the Swwi law, and Badal never repudiated the
marriage with Joy Tal. [See Mr. Ameer Ali’s Mulomedan Law,
Newab Mulka Jehan Sukiba v. Mahomed Ushlurree Khar (1) and
TTe Empress v. Abdool Kurreem (2).]”

Agninst the conviotion and sentence both aceused now appealed
to the High Couxt.

No one appeared for either side at the hearing of the appeal.

The judgment of the Court (Amesr Arr and Bmverey, JJ.)
was delivered by

Axerr Avi, J—In this case the first prisoncr has been con-
victed under section 494 of the Indian Penal Code and the second
under sevtioh 9%, and they have Dbeen sentenced to  three
months end six months’ rigorous imprisonment respectively. The
facts of the case ave shortly these:—The girl Badal, when only five
years old, is alleged to have been given in marriage by her mother,

“Atar, to the complainant. Before the girl had attained puberty,

the complainant was sentenced to imprisonment for a term of four
years and six months, and whilst he was in joil the girl ntteined
puberty and married the socond prisoncr. The Judge and nssessors
find that the second prisoner was aware of the first marriage with
the complainomt, and they have accordingly convicted the two
acoused as mentioned above.

This is not o cage involving a question as to the legitimacy of .

a cpild or the validity of 2 marringe contracted by two adult
persons where a legnl union mey be presumed from continned
relationship or otherwise. This is a prosecution for a criminal
offence; and we have to examine the evidence oarefu]ly regarding
the alleged marriage of the gixl to the prosecutor.

Now, with the exception of the statement of Joy Lal that he
marzied the girl, and of Atar that she gave her daughter fo him
frr maryiage, and of two witnesses, who sty that they were presont
at the time, there is no evidence to cstablish the fact of the first
marriago. Had there been a legal marriage, & Mollah would have
been present, with the necossary witnesses and mzl»zls, to read the

(1) T.R.T. A,, Supp, Vol,, 102 (197).
(2) L L. R, 4 Cale,, 10,
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sighs, No Mollsh has been called, nor is it suggested thes
any Molleh was present. There is no evidence that any of the
coremonics usual at o Mahomedan marriage in this country
were ever performed. It is well known thab the sipla (formula)
vecited st the marriage of minors is difforent from that recited
at the marriage of adults. There is no evidence that any sighe
was in fact recited on the oceasion, or the akd performed, without
which there can be no marriage. It is possible that the girl
wag betrothed to the ecomplainant by her mother, as is frequently
the case among the lower class of Mohomedans, and sometimes
even, among respectable people. But I am by no menns sotisfied
that there was any valid marriage. In prosecutions for bigamy
it has been invariably held by this Cowrt that, where praof of
either marriage is unsatisfactory, there ought to be Q0 conviction,
In the case of Ewmpress v. Lutfunnissa and others (1) tried on the
3rd August 1887 in the High Court before Macpherson, J., where
the evidence regarding the first muriage was as unsatisfactory ag
in the present case, the learned Judge directed the jury to retwrn a -
verdict of not guilty. In another case Wilson, J., took the same
course. -

This view is sufficient to dispose of the case; but as prosecutions of
this character are not infrequent among the lower classes of Maho-
medans, it may be as well to dispose of one other question, The "
girl is said o have been married to the complainant when o mere.
child by her mother. Under the Mahomedan law, when a child -is
given in marringe by any person other than the father or grand.
father, he or she has the option of either ratifying it or repudiating
it on aftaining puberty (Radd-ul-mubtar, vol. II, Egypt. edition,
p- 500, and the Sherays-ul-Islam, p. 809). This is callcd the
Ehyar-ul-buligh, or option of puberty. Under the Shiah law.
such & merriage is of no effect, and produces no legal comsequences
until it has been ratified by the minor upon his or her attaining-
majority. The Shafees agree with the Shiahs in this view. Thers
is no evidence in this oase to show to which sect the girl belongs.

Assuming, however, that she is o Honefi Sunni, how would the
matter stand ? , The only difference between the Sunni end the;

(1) Unrep, (Case No. 8; bth Sessions of 1887).
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Shiah law on the question of option of puberty is that whereas
ageording to the latter school a mezriage contracted for a minor by
& person other than the father or grandfather is wholly ineffective
until it is ratified by the minor on etteining puberty, according to
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the (Hanafl) Sunni school it continues effective until it is cancelled Eserzss.

by the minor. Both schools give to the minor an absolute power
-either to ratify or to cencel the unauthorised marriage. The
(Hanafl) Sunni law presumes ratification when the girl after attain-
ing the age of puberty has remained silent and has allowed the
bugband to consummate the merriage.

In the presént cose the man to whom the girl is said to have
been married was in jail when she attained puberty. It was not
necessiry for he1, thevefore, to signify her assent or dissent, After
attaining pubelty she entered into o contract of memiage with
the second mccused. This is sufficient indiention in my opinion
that she never ratified the unanthorised marriage, which was never
consummated. ~

s

The only question that remaing to be considered is whether a
judicial order was necessary to effectuate the cancellation, The
Tatawn-i-Alamgiri says such an order is necessary, but the Radd-
ul-muhtar.(vol. I, p. 502) explains it by saying thet a judicial
declaration is not needed for imparting validity to an act which the
parties have the power to do, bubt to provide judicial evidence in
order to provent disputes. No time, however, is limited for seeking
the assistance of the Kazi—¥F ntawu-l-Alamﬂ'm, I, p. 267 (Bgypt.
edlt*on) Besides it has been held by Mehomedan lawyers that
in o claim for restitution of comjugal rights the defendant may
plead the exercise of *“the right of option,” and if it ig established
the Kazi may grant the declaration in that procceding. It seems
to me that this principle would apply equally to a proceeding
like the present, where o conviction can take place only if it is
found conclusively thet the former marriage was still binding and

. effectiv.

For all these rensons, without going intothe question whether the
enforeed. absonce of the alleged husband for four years, admittedly
without making any provision for the wife’s maintensnes, justified
her or-not in contracting & kecond marriage, I think that this
sonviction ought to be set aside.
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an:anmy, J~—I concur w1th my learned colleague in setting
agide the convictions in this case on the ground, first, that there
is no suficient legal evidence of the first marriage, and, secondy,
that under the circumstances of this case—the girl having been
betrothed in marriage by her mother before she attained puberty,
thet marriage having never been consummated, snd the hushand
being in joil ot the time the girl atbained puberty—it was open to
her to repudiate the betrothal and contract a valid marriage with
another person.

The conviction of the appellants is accordingly set aside and they -
will be released.

Appeal allowed and conviction quashed.,

APPELLATE CIVIL.

Before Mr. Justice Tot&mlmm and My, Justice Gthose.
MATANGINT DASI anp avormsr (Prarntirss), ». J OGENDRA
CHUNDER MULLICK anp ormrrs (Dereypiyvs)#

Hindu Law—Husband and Wife— Cruelty==Maintenance.

A Hindu wife is justified in leaving her husband’s proteci;ion, and is
entitled to separate maintenance from lis income, when he habitually -
treats her with cruelly and such viclence as to crcate the most Serious
apprehension for her porsonal safoty, Silanath Mookerjee v. Haimabutly

Dabes (1) referred to. ‘

Tmis wos o suit for meintenance brought by the plaintiff,
Matangini Dasi, on behalf of herself and her minor son, Rotneswar
Mullick, egainst her hushand, Jogendra Chunder Mullick (defenm;1
dant No 1), on the ground that his cruelty and m‘xsoonduotv
endangered her life and compelled her to seek refuge in her’
father’s house, necompanied by her minor son. She claimed Ra. 50,

per mensem as maintenance for herself and hor son, and Re. 27

per mensem for her son’s education. She also claimed Rs. 4%0
es maintenance at the rate of Re. 76 per mensem for the six mon’ﬁhﬂ

* Appeal from original deeree No. 41 of 1890 against 1he decree of Bnbn
Dwarka Nath Bhuitacharji, Subordinate Judge of Midnapore, dated the‘
18th of Beptember 1889,

(1) 24 W. R, 877,



