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does not fall within the limits of the question referred to us, and
we therefore do not consider it necessary to determine it. We
think that *a share in an undivided mahal is not susceptible of
% physical possession "’ inthe sense of art. 10, sch. ii, Act XV ‘of
1877, .

B
Sroarr, C. J.—Withoul absolutely adopting all the reasons
and arguments advanced in the judgment proposed by Mr.
Justice Straight, I yef unhesitatingly concur in his conclusion
that a share in an undivided mahal is not susceptible of ¢ physical
possession” within the true intent and meaning of art. 10, sch. ii
of the present Limitation Act (XV of 1877). The point appears to
me to be a very simple one, whether as regards the obvious nature
of the right in question ow the plain meaning of the limitation law
applicable to it.

APPELLATE CRIMINAL.

Before Mr. Justice Straight and Mr. Justice buthoii.
ENPRESS OF INDIA v. HARAKH NATH SINGH.

Escape from custody under process of Bevenue Court—— Ezemption from arrest— dct
X of 1877 {Givil Procedure Code), s5. 642, 651,

A Revenue Courtisa “Courtof Civil Judicature™ within the meaning of
8. 651 of the Code of Civil Procedurq. A person, therefore, who escapes from
custody under the process of a Revenue Court is punishable under that section,

° .
8. 642 of the Civil Procedure Code only protects an accused person while ie
is attending a Criminal Court from errest *‘ under that Code.”

u
Held, therefore, where a person, who had bekn convicted by 4 Magistrate and
had been fined, was arrested in“execution of the process of 3 Revenue Sourt while
waiting in court until the money“to pay such fine was brought, that such person
was not protected from such arrest by the provisions of that gection, and that,
having escaped from custody under such arrest, such persgn had properly been
convicted under s. 651 for escaping from * lawful custody.”

Ox the 30th July, 1880, Harakh Nath Singh was under trial
before the Magistrate of Ballia on certain charges under the Penal
Code. He was convicted on that date, and was fined Rs. 100.
While waiting in Court for his friends to bring the amount of
such fine, he was arrested in execution of a decree for arrears of rent
made by a Revenue Court, and ‘was committed to jail. On the
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1881 way to jail he escaped from custody, and for such escape was con-
vieted by the Magistrate of Ballia, under s. 651 of the Civil Proce-
EMPRESS OF :

Inpia dure Code, and sentenced to pay a fine of Rs. 500. Tie appealed
Hamwuw  to the Sessions Judge of Ghazipur, who held, thinking apparently
Nar Swv6H.  4hot Harakh Nath Singh had been summoned as a witness when
arrested, that his arrest was unlawful, being oppo;fsed to the provi-

sion of = 642 of the Civil Procedure Code, and that being so,

his escapé from custGdy could not be punished under s. 651 of the

Code, and acquitted him. The Local Government appealed to the

High Court from the Sessions Judge’s judgment.

The Junior Government Pleader (Babu Dwarka Nath Banorji),
for the Liocal Government.

Mr. Ross, for Harakh Nath Singh

The Court (STRATGHT, J., and Durmorr, J.,) delivered the fol-
lowing judgments :—

Srrarent, J.~I-am of opinion that the provisions of s. 651 of
the Civil Procedﬁle Code are applicuble to a person who escapes from
custody under a warrant of a Revenue Court. For the purpose of
this enactment it appears to me that Revenue Courts may be properly
regarded as falling within the expression “Court of Civil Judicature,”
and now that resistance or illegal obStruction to lawful apprehen-
sion, or escape or attempt to escape from the custody under the pro-
ce63 of the Civil Procedure Code, is made an offence, I cannet coa-
ceive any logical prineiple upon which Revenue Court process should
havE been excluded from aclike protection. Seeing that the powers
of arrest and committal vested in RevenuesCourts are very extensive,
itis difficult t0 understand why any distinction should be drawn in
this matter hatween them and the Civil Courts. Looking at the
very general terms of s. 651, “or under the warrant of any Court
of Civil Judicature,” it seems to me that they have been intention-
ally used for the purpose of indiuding all Courts of civil in contra- .
distinction to Courts of criminal procedure. I therefore think that
the escape of Havakh Nath Singh from the Revenue Court peons
in the present case wasan offence, assuming him to have been
*lawfully in custody,” and that he was rightly convmted and pun-
ished by the Officiating Magistrate of Ballia, The question then
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arises; was the arrest of Harakh Nath Singh, when he was attend-
ing the Magistrate’s Court as an accused person, alegal and proper
one? The determination of this point must turn upon whether the
protection created by s. 642 of the Civil Procedure Code is by
implication applicable to arrests under warrants of the Revenue
Courts. Now it 1 1s to be remarked that the latter parawmph of that
section, as it noW stands, was introduced by Act XII of 1379, and
that the words “ Civil Ceurt,” as originally mentioned in %Act X of
1877, have been altered to ‘“tribunal,” a comprehensive ferm,
which I presume is intended to cover Criminal as well as Revenue
and Civil Courts. 4t is unnecessary for the purposes of the present
case to say anything with reference to the innovation that has
apparently been introducgd of exempting accused persons from
arrest under civil process, though its policy and propriety may be
‘open o question. DBut the effect of the amendment of s. §42 is
to afford a general protection to the parties, which I understand
to include prosecutors aid accused persons, their pleaders, mukh=
tars, revenue agents, and witnesses under swmtnons, from, arrest
under any process issued under the provisions 3f the Civil Pro-
cedure Code, while going to, attending at, or returning from, any
tribunal. It will be at once observed that the arrest from which
. these persons are protected is arrest under the Civil Procedure
Code, which words would seehn to create a clear limitation, and to
exclude process under the Rent and Revenue Aects, though why
such asdistinction should be drawn is by no meabs intelligiBle.
For it must be remembered jphat the privilege is the privilege of
the Court and not of the individual, and 4t is difficalt to ses wify, if
the above-mentioned persens going to, attending at, or yeturning
from, a Revenue Court ate exempt from arrest under the Civil
Procedure Code, there should not be an equivalenteprotaction af-
forded them from revenue process when going %o, atfend‘nn‘ aty
on returning from, a Civil Court. Nevertheless there are the
words “ from arrest under this Code,” and the ouly way in which
the counsel for the respondent argues that the provisioms of s
642 can be made applicable to Revenue Court process is by
the implication mfenible from the terms of s. 129 of the Rent Act,
Upon examination of that section, however, I fail to find anything
to bear out this {:ﬁt'm}?memptmn {rom arrest has nothing to
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do with the **law relating to the evidence of witnesses,” nor to ‘‘ the
procuring the attendance of witnesses and the production of
documents,” nor to their “examination, remuneration, or pun-
ishment,” and all T can vemark is that, if the protection of s. 642
of the Civil Procedure Code was intended to comprehend arrest
under Revenue Court process, it not only does not say so, but, by
mention of arrest under the Civil Code alone, it seems to exclude it.

Such'being the view I entertain, I fhink that Harakh Nath
Singh was in lawful custody at the time he made his escape, and,
therefore, that all the legal ingredients necessary to constitute the
offence under s. 651 of the Civil Procedure ‘Code were satis-
fied: This appeal by Government must accordingly be allowed,
and the decision of the Judge reversed, tke conviction and sentence
of the Officiating Magistrate being restored.

Tho Judge's attention must be called to the blunder in his
judgment, in which he speaks of Harakh «Nath Singh as having
been attending theGourt of the Magistrate “ as a witness.” That
such a‘mistake should have been made is scarcely consistent with
that care and diligence which a Sessions Judge sbould employ
when investigating an important criminal appeal, and this he
should be told.

Durrorr, J.—This is an appeat on the part of Government
from a judgment of acquittal passed by the Sessions Judge of Gh4-
ziptr, regardify the respondent Harakh Nath Singh conwicted
summarily by the Magistrate of Ballm under s. 651 of the Code of
Civi? Procedure] and sentsnced to pay a fine of Rs. 500, or in
default to be 51mply 1mprlsoned for six greeks, The facts of the
case may “be thas stated: On the 30theJuly, 1880, Harakh Nath
Singh was under trial before the Magistrate of Ballia on charges
under s8. 176 and 187 of the Indian Penal Code. He was con-
victed on that date, and was sentenced"to pay a fine of Rs. 100,
‘While he was waiting in Courtor his friends to bring the amount
of the fine, he was arrested in execution of a Rent Act decree, and
was taken before the Revenue Court at Ballia, was committed to
the civil jail at Ghézipur (there is no jail at Balha) for ten months,
and on the same evening escaped from custady For so doing he
was convicted under 8. 651 of e Code .of Civil Procedur,e, and
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was sentenced to pay a fine of Rs. 500. The grounds upon which
the conviction was set aside are thus stated by the Sessions
Judge: “The appellant was attending the Court of the Magistrate
as a witness in a criminal case, and while there was arrested by
some Revenne Court peons, on a decree passed.against him,
Under s. €42 thig arrest was illegal and wrong, for it clearly says
that ‘witnesses acting in obedience to a summons’ shall be simi-
larly exempt, .., fron? arrest. 8, 651 safs: ¢Any one who
escapes or attempts to escape from any custody in which he
is lawfully detained under this Code, shall &c., &c.’; but as ap-
pellant was not 12wiully arrested or detained, his estape from
custody cannot be punished under this section.”

Three questions arise for our decision in this case. (i) Whether
the provisions of s. 651 of the Code of Civil Procedure are, or are
‘not, applicable to the case of .an escape from custody, when such
custody is nnder Rent Act process? (ii) Whether the provisions
of 5. 642 of the Code of Civil Procedure are, 6r are not, applicable
to an arrest under Rent Act process? (iti) Whether the provi-
sions of s. 642 of the Code of Civil Procedure do, or do not, confer
upon & person in the position in which Harakh Nath Singh was on
the 30th dJuly, 1880, privilege against arrest under civil process?
Upon the first of these pointsI have no doubt. "It has been argued
that with reference to the terms of the preamble, and of 5. 4 of
Act Xeof 1877, and to the care shown by the framers of ss. 139 and
190 of Act XVIII of 1873, in specifying the particular pomfs a8
to which the procedure of the Civil Code, should be imported into
procedure under that Act, the words “any Court uf Civi), Judiea-
ture,” which are foundein s, 651, Code of Civil Procedure,
cannot denote a Revenue Court. But all that s. 4 of Act X
of 1877 provides, quoad the Rent Act, is that, savs under the cir-

cumstances stated, the Cod® shall not affect the rent law, and s,

651 does ‘not affect Act XVIII of 1873 ; it supplements it only.
And the answer to the plea raised on the wording of the preamble
of Act X of 1877 seems to me the same. As regards ss. 139
and 190 of Act XVIIL of 1873, I observe that the doctrine of
% gupressio unius est emclusio alterius™ is scarcely a safo doctrine to-
apply to Indian legislation; that' [ef. the quasi-repeal of s. 12,
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Aet VII of 1870, by s. 588 of Act X of 1877, Ajoodlya Per-
shad v. Gunga Pershad (1)] if a conflict arise on a comparison of
two enactments the one of later date must be followed ;that we
1nay not shut our eyes to the fact that a Revenne Court constituted
under Act XV;II of 1873 is a * Court of Oivil Judicature ;”” and
that s. 92 of Act XVIIL of 1873 specially declares that resis-
tance of-Rent Aot process shall be punishabls under the law for
the time” being in fCrce for the punishment of resistance to Civil
Court process. There is, as it seems to me, 2 marked compre-
hensiveness in the alternative words of s. 651, Code of Civil
Proceduro, “ or any Court of Civil Judicature;” and looking to
the fact that at the time when Act X of 1877 was passed there
was no provision in the law [ss. 186 and 224, Penal Code, had
been declared inapplicable} for the punishment of resistance to,
or escape from, custody under any process of arvest other than

‘that issued by a Criminal Court, I think that the words * Court of

Civil Judicature” in s. 651 of that Act ‘must have been intend-
ed to cover all Céurts other than those of eriminal jurisdiction.
I hold, therefore, that the provisions of s. 631 of the Code of
Civil Procedure do cover the case of an escape from custody, when
such custody is under Rent Act process. The second question is,
I think, one of much greater difficulty. ~For the respondent it has
been contended that s. 92 of Aet XVIII of 1873 expressly
applies carrent Civil Court procecfure to Rent Act processes ; that
4f the Orown be allowed to take advantage, as against the Tespon-
dent, ¢f the provisions of s. 651 of the Code of Civil Procedure,
it-should also be made tqzconcede to him the privilege of s. 642,
which is to be found in the same partand same chapter of the
Code; that althomgh s. 642 appears in the concluding chapter
of the Codep undgr the heading “ Miscellaneous,” yot it is really
part of the law for procuring the attendance of witnesses; and that
by the terms of s. 139 of the Rent Act the law for Courts
constituted under that Act is the same in this respect as that which
is in force in the Civil Courts. To this it is replied, on the part of
the appellant, that the privilege conferred by s. 642 is privi-
lage from arrest under such process only es may have been issued
under the Code of Civil Procedure, and that the process under which
(1) L'L. R. 6 Cale., 260,



VoL 1v.] ALLATABAD RERIES.

the respondent was arrested was issued, not under the Code of
Civil Procedure, but under chapter VII of Act XVIII of 1873.
After some hesitation T am of opinion that the appellant is right,
and that thereis no privilege against arrest in execrition of Rent Aty
process. The respondent’s case seems to me to rest mainly on the
argument from the terms of section 139 of the Rent Act, and ou the
assumption that privilege from acvcest is part of the law.for pro-
curing the attendance of,wvitnesses ; but I thiank: that if thishad been
the intention of the framers of the Code, they wonld have placed the
provision under chapter XIV, and not relegated it to chapter XLIX,
and I think that itanay well have been the intention of the framers
of Acts XVILI and XIX of 1873 that there should be no privilege
against Revenue (for if there be privilege against Rent Act pro-
cess, it would surely have to be admitted as against Revenue Act
process as well) or Rent Act process of arrest. There is 1o pri-
vilege against Criminal Court process. T hold that the provisions
of s. 842 of the Code "of Civil Procedure are not applicable to
an arrest under Rent Act process. This being the, view I take
of the second pomt raised before us, it is perhaps unneoesary that
T should disenss the third ; but I may mention that although the
Sessions Judge is in error in deseribing Harakh Nath Singh as a

“witness” at the time of ‘his arrest, I have no doubt fhat in the

language of Indian legislatiofi he would be correctly described as

o “party,” and that the word ¥ fribunal,” which under Act XII

of 1879 has taken the place of the words “ Civil *Court” of ihe
original s. 642, does inelude a Criminal Court. T do net think
that the sentence passed upon HarakheNath §in§‘h is, under®the

circumstances of the cass, unduly severe. I woald, therefore,

set aside the order of theeCourt of Session, and réstore the con-

viction and the sentence passed upon the respondent by the

Magistrate.

Appeal allowed,
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