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1881 cannot be permitted to take advantage of an objection which would
—

‘ not have been available hut for his own wrongful act. We reject
Han Samar =

" the plea tha’ the plaintiffs’ suit for possession of the mortgaged
(‘11:&\\1;1 property will not lie because hrought after expiry of the mortgage
term, on the ground that, by failure on their own part to comply
with the condidions of the bond, and to deliver possession of the
property, the defendants-appellants are ont of Court. The appeal is
dismissed with eosts, .
Appeal dismissed,
2187?:'27 Before Mr. Justice Straight and . Justice Duthoit.
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RAGHU NATH axp oraess {Derenpayrs) v, THARURI axp oTunErs
(Pramvrires).® -

Hindu widow—AEenation — Reversioner— Declaratory decree.

Whete a Hindu widow in posscesion as such of her deceased husband’s pro-
perty a¥enates it, only the person presumptively entitted to possess the property on
hier death may sue for a declaration of his right as against sueh alienation, unless

G - . .
such person has-preciuded bimself from se sning by collusion and connivance,
° - .
wien the person ennded next to him may so sue.
Tur facts of this case are suffickontly stated for the pwrposes of
thisreport in the order of the High Court remanding the case under
8. 566 of Aet X of 1877,

The Junior Government Pleader” (Baba Dwarla Nath Banarji)
and Pandit 4jcdhia Nath, {or the appellants.

Munshi Hannuman Prasad and Pawndit Bishambhar Nath, for the
respondents,

The High Court (Stratear, J., and Dursorr, J.,) made the fol-
lowing order of remand 3

SrrATGHT, J .—This is a suit by Thakuri, 8heo Din, and Ram Pra-
sad, alleging themselves to be reversioners of Nidhi Lal, deceased,
after the death of his widow, Tulsha, to have their right declared
againstan alienation made by Tulsha in favour of her brother Raghu
Nath, under a deed of gift of the Sth September, 1589. In the array

[y
*Becond Appeal, No. 92 of 1881, from a decree of J. M Prinsep, Ksq., Judge
of Cawnpore, dated the 22nd. November, 1880, affirming a decree of Pandit Jagat
Narain, Subordinate Juige of Cawnpore,ilated the 11th September, 1879,
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of defendants are included Tulsha, Raghu Nath, her brother, the
donee, and her other twobrothers, who with him are said to bein pose
session of tle property; Mathuria Kuar, danghter of Janki, the bro-
ther of Nidhi Lal, decessed, and ten other persons. The defence sbt
up by Tulsha and her brothers is that the plaintiffs hage no reversion-
ary rights; that Bﬁ‘latburia, Kuar is the next reversioner; and that the
property in suit was separately acquired by Nidhi TLal. " Mathuria
Kuar filed a written statetnent of defence, which, while asseFting her
right to the property on the death of Tulsha, stated that she did not
now seek to have it declared, but would do so at the preper time.
She did not, howevér, appear to the suit in Court, and it proceeded
so far as she was concerned “ex parte.”’ The other defendants offered
no objection to the claim of the plaintiffs. The first Court decreed
in favour of the plaintiffs in these terms: “I therefore give plaintiffs
a decree declaring their right as reversioners t8 succeed fo the gstate
of Tulsha, if they or any, of them survive her, and that the, gift
made in defendant’s favour, so far as their right to succeed to the
estate after the Musammat is concerned, should” be Juld and yoid.”
The Judge in eppeal upheld this decision and dismissed the appeal
with costs. Tulsha and her brothers appeal to this Court, and the
two points relied upon are, first, that Mathuria Kuar is the next
reversioner on the death of Tu}sha ; second, thaf the lower Courts

have not found the plaintiffs to be the next teversioners, and that,

if they are reversioners, which is denied, they are too_remote to be
entitled"to attack the alienation made by Tulsha.

Tt will be observed that the decres of the first Cotrt granted <he
plaintiffs a larger relief thanw that asked for in their petition of plain.

All they sought was to have-their reversionary right dbelared and. to”

recover their costs, It was incompetent for the Suborginate J udge
to hold them entitled “to succeed to the estaté om the death of
Tulsha, ” and so far his deerée and that of the Judge upholding it
cannot be sustained and must be set aide. It appears to us, how-
ever, that there are some points in the suit which have noi-been
made the subject of such clear and specific findings as to cuabio us
in the present state of the case satisfactorily to deal with and dispose
of the appeal before us. It is not sufficient to enable the plaixﬂ'iﬁ's
to maintain their suit that they should be reversioners. It was in-
3
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cambent upon them, before they could succeed, to establish that there
were no nearer reversionary heirs than themselves, or that, if there
were, those nearer heirs had precluded themselves from $uing by col-
Iuding with and concurring in the alleged wrongful alienation by the
widow. In the absence of any such collusion or concurrence the near- -
est.reversioner‘ would be that person who at the time of. suit would
succeed 6 the estate were the widow to die then and there.  The
right to bring such wsuit is limited and asa general rule belongs to
the presumptive reversionary heir.” If therefore the plaintiffs do not
fall within this category and there are nearer reversioners, who have
not collnded or connived with the widow in dhe manner already
described, their ¢ status fails them and their claim cannot be enter-
tained. Butthereis another matter whloh requires to be cleared up
with regard to the jrecise position held b} Mathuria Kuar. It appears
that Nidhi Lal died o.hlldless, leaving his widow, Tulsha, and his bro-
ther, Jankl, father of Mathuria Kuar, surviving him. It is admit-
ted by the learned pleader for the appellatits that, if Nidhi Lal’s es-
tate had been sepérately acquired, and had not become joint property

" of himself and Dis brother Janki, Mathuria Kuar would not rank

-as an heir, butthat it would dev olve at Tulsha’s death on the nearest
male surviving relative of Nidhi Lal. But it is contended that
the estate of Nidhi Lal was joint ; that Janki was his heir; and that
Mathuria Kuar in this case would %ake the estate upon the death
of Tulsha. It is, therefore, necessfiry that there should be a finding
ppon this poitit, as also in veference to the other matters-already
advertgd to im this judgment. We accordin gly remand the follow-
ing issues %o the lowel a?pellate Court for determination under s.
566 of the Civil Procedure Code 3 5 should the Judge think it neces-
~sary to ‘do sohe may take additional evidence: (i) Was the property
aliepated bygthe deed of gift of the 8th September, 1869, the
joint propertyeof Nidhi Lal and Janki, and enjoyed by them in
common, or was it the self-acquired”property of Nidhi Lal, and
did it retain that character il his death ? (ii) Have the plaintiffs
proved that there are no nearer reversionary heirs than them-
selves to the estate of Nidhi Ll ? (iii) If there are nearer rever-
sionary heirs than themselves, who are they, and have they each
and all of them precluded themselves from “suing by colluding
with and conniving af the allBged wrongful alienation by Tulsha ?
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The findings when recorded will be returned into the Court, and ten
days will be allowed for objections from 2 date to be fised by the
Registrar.®

On the lower appellate Court returning its findings on these
issues the High Court (Strarert, J., and Durmorr,d.,) delivered
the following judgment :—

StrateET, J. —~Upon, the findings now retgrned it is established
that Mathuria Kuar is the nearest reversionary heir, and that there
is no collusion between her and Tulsha in respeet of the alienation
sought to be set aside by the suit. The determination, of these
questions of fact is in favour of the appellants, whose appeal must
therefore prevail, and we accordingly decree it with costs.

Appeal allowed,

CIVIL JURISDICTION.

Before Mr. Justice Straight and Mr. Justice T: yrretls

Tar COLLECTOR or CAWNPORE 48 MANAGER or rue ESTATE or SHEO:
RATAN, mivor (Derewpant) v, EEDARI aNp oTHERS (PLAINTIFFS).*

Sust for money had and receivedefor plaintif’s use—Implied contract—Small Cause
Court suyj— Zamindart due.

A zamindar as sueh claimed and reafized from a tenant Rs. 20, being one fourth.

of the 1:1;§ce of trees cut down and sold by the tenant, basing hisgclaim on gengral
usage. The tenant sued to recover sach money, denying that any sueh usake
existed. feld that the suit was in tpe nature of one for money 'ha(‘i' ané received
by the defendant for the plaintiff’s use, and thesefore co'gniz'able in the Cotfit of
Swall Causes. Lachman Prasadgv. Chammi Lal (1) followed..

Tar manager of a certfiin estate under the supermtendence of
the Court of Wards, situated in the Cawnpore district, demanded and
realized on behalf of the proprietor of such estate ffbm the plaintiffs
in this suit, who were tenants of such propristor, one-fourth- of the
priee of six trees which they had cut down and sold. Such demand
was based on. general usage as recorded in the wajib-u/-arz "of such

* Application, No. 36 of 1881, for revision under 8, 632 of et X of 1877 of
a decree of Pandit Jagat Narsin, Subordinate Judge of Cawnpore, dnted the 30th
November, 1880, affirming o decree of Munshi Lalin Irasad, Mubsif of Cawnpore,
dated the 20th August, 1879,

(1) ante p. 6.
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