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The judgment of the Court (Straiaar, J., and TYRRELL, J.)
was delivered by

Srra1eaT, J.—Looking at the form of the plaint in this case,
we think the suit must be regarded as one for money had and
received by thé'defendants for the use of the plaintiff. In other
words, the plaintiff’s claim is for money which hes come into the
hands of the defendarts under such circumstances that they must
be taken to hold it to the use of the plaintiff, and to be under an
implied contract to pay it to him, On these grounds, and not those
mentioneg by the Subordinate Judge, we think that the suit was
cognizable by a Court of Small Causes, and therefore no second
appeal lies to this Court. The appeal is dismissed with costs,

Appeal dismissed.

_Before Sir Robert Stuart, Kt., Chicf Justict, and Mr. Justice Straight,
Lal
KHARAG SINGH (Durexpast) v. BHOLA NATH aND ornegs (Pramvrirss).*
" Bond—Iuterest— Penalty— Equitable relief.

BY a registered bond for Rs. 4,500, dated the 4th  October, 1875, in which
immovable property was hypothecated ng collateral security, it was provided that
the obligor sheuld pay intevest at the rate of RS, 1-4-0 per cent. per mensem at
the end of every six months snd upon default in the payment of such interest
that he should pay interest 'Lt the rate of Bs. 2 per cent. per mensem from the date
of the bond. The bond also contained a stipulation against alienation and declared -
t’uat the prmmp'ﬂ gum was payable on demand. The obligees sued tee obligor
upon thebond, claiming to recover the principal sum, and interest from the date
of th2 Dbond for thiee years elgven months fnd twenty days, less different sums
amounting to Rs. 1,6007paid from time to time un account, at the defaulting rate of
Rh 2 per ¢ont. Held that, having regard te the Tact that the security of property
was given for the loan, and the obligor contractel not to alienate the property, that
the dahu]tmg rate of interest provided by the bond was of a penal char acber, relat-
ing as 1t did not onlv tothe interest due on and subsequent to the default, but retros-
pectwely to the date of the bond itself, and shonld not be awarded, but that reason-
able compensation only should be awarded for the obligor’s breach of contract in
respect of interest. _Accordingly the Court made a decree giviug the obligees inter-
est on "2u(e principal sum, from the date of the bond to the date of the decree, at
Re. 1-4-0 per eent. per mensem, and compound mterest from the date of default in
the payment of interest to ihe date of the decree, at the rate of four annag per
cent. per mensem, by way of damages for such default.

* First Appeal, No. 76 of 1880, from a deeree of Manlvi Farid-ud.din Ahmad
Subordinate Judge of Aligarh, dated the 15th Januar ¥, 1580, o
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Bansidhar v. Bu Ali Klan (1) followed : Mackintosh v. Wingrove {2} dissouted 1071
from. '

. . . Kiranas
Tue facts of this case are sufficiently stated for the purposes of  sinou

this report in the judgment of Straight, J. Brons Nas,

Pandit djudhia Nath and Lala Lalte Prasad, fOr the appellant.

L) L3
The Junior Government Pleader (Babu Diwarka Nutlhe Banurjiy
and Munshi Hunuman #rasad, for the respofidents.

The High Court (S8tuart, C. J., and Sreaient, J.,) delivered the
following judgmentf\ P

STRAIGHT, J.—On the 4th October, 1875, Kbarag Singh, de-.
fendant-appellant, borrowed from Har Gopal and Dhanraj, bankers
of the town of Khurja, fiow deceased, and represented in this
suit by their sons, the plaintiffs-respondentSythe sum of Rs 4,500,
hypothecating his share in a certain zamindari as security for the
advance. By the bond, whicli was duly registered, the obligor agreed
to pay interest at the rate of Re. 1-4-0 per cené. per mensem at the
end of every six months, and upon default in the*payment of such
interest, it was provided “then, on account of breach of contract, he
shall pay interest at the rate of {ts. 2 per cent. per mensem from the
date of the execution of tife bond.” The instrament also contained
a stipulation against alienatios, and declareq the prineipal sum to he
payable on demand. The plaiutiffs-respondents now sve the defen-
dant-appellant to recover the Rs. 4,560 loang and int®rest from %i{h
Octeber, 1875, for three years eleven months and twenfy days, less
different sums, amounting to Rs. 1,600, ppid from titneto time 0’5 ac-
count, at the defaulting rate of Rs. 2 per cent,, and the Iowex Court
has decreed the claiim in€ts entirety. The defendant mpedls o0
this Court, and the only contention urgad at the heaging on hjs be«
half was, that the provision of the bond as to améncreased rate of
interest upon default in payment of the ordinary inter est is in the
nature of a penalty, and should not e enforced. Ina k Fall Benich
decision of this Court apon a reference from the Judge of Astgarh—
Bansidhar v. Bu Ali Khan (1) —to which I was a party, and whxch

has been followed by Pearson, J. and myself in Sevoud Appeal

No. 771 of 1880 (3), the question of it a‘lv s disenssed 3 apd 8

Q) LI.R,2 A1 260, *() L TR, & Cale. i
(3) Unreporied.
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does not appearto me that any useful purpose can be served by
recapitulating at length the opinions therein expressed to which 1
still adhere. As far as 1 can ascertain, it has been the uniform
practice of this Court, as in numeri=s instances in the Calentta and
Bombay Courts,.to give relief against exorbitant interest as being
in the nature of a penalty, and the propriety and negessity for doing
s0 seem to me imperative. The Subordinate Judge refers to a
judgment “of Garth, C.J., concurzed inby Markby, J,—Muckintosh
v. Wingrove (1)—as the authority upon which his decision has pro-
ceeded. With the greatest respect for those two learned Judges,
they seem to me to lay down a principle that, &f arbitrarily acted
upon, would absolutely pub it out of the power of the Courts of
this country to grant relief to a multitude ¢f foolish and improvident
persons, of whose impeguniosity greedy and unserupulous money-
lenders are always ready to take advantage, in extorting from
them promises to pay the mest inequitable’and excravagant interest.
It seems to me that in this appeal we should regard the defendante
appellant as a pelson who, having broken his contraet with the
plamtlt"a-respondents, is bound to make reasonable compensation to
them in respect to “smch breach. And the question then arises
whether the amount provided by the bond is or is not reasonable,
In my opinion, having regard to the fact"that the security of pro-
perty was given for theeloan, and &h'e borrower coutracted not to
make any further alienation of it wuutil the whole debt was dis-
chafged, the défaulting Yate provided by the bond was of apenal
character, relating as it did not only, to the interest due on and
subscquent to the default, thub retrospectively to the date of the
bond itself. 1 would accordingly decree®the appeal in so far as

Tifvelates to the amount of interest allowell by the Judge, and as to

the principal sam, would give the plaintiffs-respondents interest
from the 4th Octéber, 1875, to the date of our decree at Re. L-4-0
per cent. per mensem. Upon the amotmnt of interest applicable to
the period between the breach of contract and our decree, I would
allow ssFlamages for the failure to pay it four annas per cent. per
mensem from the date of the actual default,

Costs will be given
in proportion to the amount decreed,

(1) L L. ¥, 4 Cale, 137,
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Stuart, C. J.—I bave read ihe judgment of Straight, J., in ss1
this case, and coneur in it and in his proposed order. I cannot top
strongly express my dissent from the ruling of the Calentta Court Ké;:ng
to which the Subordinate Judge refers, but I would further *ob-
serve that in this particular case the plaint itself ghows that in Lis
own mind the Plaintiff regarded the additional interest stipulated
for as 1n itself strictly penal, by the allegation that **in case he
(the defendant) shouldsfail to pay six-monthly interest, then on
account of breach of coniract be shall pay interest at the rate of
Rs. 2 per cent. per mensem from the date of the execution of
the bond.”  Language conld not more plainly show that this pro-
vision of the contract was and is distinetly intended to be penal.

- Decree modified.

FiN
Buora Narg,

Before Mr. Justice Straight and Mr, Justice Duthoit, 1851
®
. June 22,

BIRBAL anp anorem: (Derespants) ». TIKA RAM (PLaINTIRE™:*
st comseess i

Determination of title by Revenue Court— Res ]‘udicmta—:’uﬁsdictcion of Civil Court
~—Aet XVIII of 1878 (North- Wesiern Provinces Rentedlct), ss. 56-30.
L

The defendants, claiming to be occupancy-tenants of ‘certain land, and alleg.
ing that the plaintiff was their sub-tenant, caused a notice of cjectment to be
served cn the plaintiff under gs. 36—388 of Act XVIII of 1873. The plaintiff
thereupon, under the provisions of s. 39 of that Act, prefgrred an application con-
testing his liability to be ejected, alleging that he @ad a right of occupancy in
such land jointly with the defendants, and was not their sub tenant. '[he Assist-
ant Cojlector trying the case finally decided that thee plaintiff &7as the sub-tenetnt
of the defendants, and the plaintiff was ejected. The plaintiff then sued the
defendunts in the Civil Court for asdeclaration of his right ag an ocgupdacy-tenant
to such land and possession of the same, Held ¢hat the, decision of the Assist-
ant Collector as to the respecti®e rights of the parties could only be r:zgarded Hs
incidental and ancillary to the wain point to be determined by éim, 2., Wwhethgsm
assuming the relation of landlord and tenant to exist between the parties, the
plaintiff was lable to be ejected, and such decision was pot a ¥ar to & fyesh de-
termination of such rights in thg Civil Court.

THE plaintiff in this suit claimed a declaration of his right as an
occupancy-tenant to certain land and possession of such land.
The suit was instituted in the Court of the Munsif of Fiawab.
The defendants, claiming to be occupaucy-tenants of such land,

e s : .
and alleging that«the plaintilf was thejr snb-lenanf, had cansed &

) ‘. Jei Noaesis 1 Iohan
* Jrivst Appeal, No. 81 of 1881, irofi ax order of Muulvi Nasie Al lhan,

Bubordinate Judge of Mainpuri, dated the Fii Febraary, [>sl.



