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Before Mr. Justice Tyrrell and Mr. Justice Duthoit.
PIRTHI SINGH (Dersyoant) o, LOBIIAN SINGH (Prainrire).*
Suit on behalf of minor—Permission to sue,

The uncle of & minor ingiitutéd a suit on his bebalf without obtaining the,
formal permission of the Court in which such suit was instituted to s on his be-
half. The uncle”s right to sue was denied by the defendgnt; and the first of the
igsues framed was whether -he had such right. The Court &ecided ghat he had
such right. fld, in second appesl, that, although permission to sue or defend a
suit on behalf of a minor should be formally granted, tv he of effect, sigen-" _ision
might fairly be accepted as in this case a sutficient and effective permission to the
uncle to sue, and he was comfetent to maintain such suit. Mrénamey: Dabia v.
Jogodishuri Dabia (1) referred to. »

Mamaradi, the mother and certificated gnardian of Manbhawan
Singh, a minor, borrowed certain moneys on his leehalf from,Pirthi
Singh, one of the defendants in this suit, and gave Pirthi Singh &
bond for the payment of such moneys, in which-she fnortgaged the
minor’s landed propesty. Pirthi Singh sued Mabaraji, as Man-
bhawan Singh’s guardien, to recover such moneys, anl obtained a
decree against her in that character, in ezecntion of which such
property was advertised for sale. On the-1§th Januafy, 1880,
Lobhan Singh, the uncle‘of the minor and the plaintiff in this suit,
applied to the District Court for permission to bring a suit “ to pro-
tect the minor’s property from sale,” on the ground that.it had been
alienated without ihe Conrl’s permission and withont legal necessity.

* Second Appeyl, No. 1393 of 1880, from a decree of I A. Harrison, Fzq,
Judge of Farukitabad, dated the Srd Sepienficr, 1880, afirming o decree of Pandis
Gopnal Bahai, Munsif of Farokhabad, dated ihe 22ad Juue, 1880,
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Such application was made apparently with reference to the pro-
visions of s. 19 of Act XL of 1858. The Court made an order on
the sama day granting Lobhan Singh permission to sue.” Lobhan
Singh accordingly brought the present suit, as the uncle of Man-
bhawan Singh, minor, against Pirthi Singh, Maharaji, and the pur-
chaser of the. property, which had in the meantime been sold in
exccution ¢f Pivthi Singh’s decree, to set aside such sale. The
defendant Pirthi Singh sét up as a defenceto the suit, inter alia,
that the frame of the suit was bad, it having been brought by the
plaintiff in his ownname. The Conrt of first instance framed as ono
of the issues for trial the issue : © Has the plaintiff a right to bring
this suit #” Upon this issue the Court held, having regard to the
District Court’s order of the 19th Januarg, 1880, that the plaintiff
had a right to sue ; and deciding the case on the merits in favour
of"the plaintiff gave him a decree. On appeal the same defendanst
again coptended that the plaintiff was ot competent to sue in his own
-name. The lower '1})pellato Court observed as regards this conten-
tion as fpllows » ¢ It is urged that, under s. 440 of Act X of 1877,

the snit should bave been instituted in the minor’s name by an adult
person, Who shall be ‘ealled the next driend, whereas it has been in-
stituted by Lobhan Singh as uncle of Manbhawan Singh ; the Court
cannot admit the objection ; the whole plmnt shows that Lobhan
Ringh was suing for the rhinor ; he h*;d obtained permission to sue,
and even if it would h'we been more regular to have entered Man-
bhavan Singh, mmol, as plaintiff, and Tobhan Singh as the nest

friend of ¥he minor, still the irregularity is not a vital one, and in
no way affects the mwerits of the suit.”

-

On second appeal to the
High Court the defend ant Pirthi Singh amm contended that the

pl‘untlff was not. competent to sue in his Gwn name,
Munshi Kashi Prasad, for the appellant.

Munshi Hanuman Prasad and Babu Ratun Chand, for the res-
pondent.

The’judgment of the Court (TyrruLy, J., and Durmort,

J.,) was
delivered by

Durrorr, J.—-Although pot formally stated in the preamble of
the plaint, or in the namihg of the suit, there is no doubt that the
sult was practically instituted by Manbbawan Singh, a minor,
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through a next friend, his uncle Lobhan Singh. It has been found
by both the Courts below, and it seems to be certain, that on the
merits the plaintiff was entitled to a decree. But in the lower
appellate Court, and here in second appeal, it has been pleaded ‘that
Lobhan Singh, not having been formally admitted as the minor’s
next friend, had no locus standi in Court, and that the suit, as wrongly

instituted, should have been dismissed. The facts' s regards

Lobhan Singl’s positien in the suit are as follows: On the 19th

January, 1880, Lobhan Singh applied to the Judge of Farukhabad
for permission to suein the terms of s. 19 of Act XTI, of 1858 for can-

celment of an auction sale adverse to the interests of his nephew,

the minor. The permission solicited was granted by the Judge on the

same date ; armed with it, Lobhan Singh sued in the Munsit’s Court;

his right to sue was denied by the defence, and the first of the

issues framed by the Munsif was whether Gie had this right. The

Munsif found that he had, with reference to the order of the Judge. ¢
There can be no doubt that the Judge’s order of the 19th January

was erroneons. S.19 of Act XL of 1858 has referenceo an altogether

different sef, of facts to those which the applicant’s petition dis=

closed, and its provisious, therefore, are in this tase inoperatiwe. It is

also true | Urindgmoyi Dabia v. Jogodishuri Dabia (1)] thatpermission

to sue or defend a suit on behalf of a minor, to be of effect, must be

formally granted. But we t‘ni‘nk that the finding of the Munsif in

the plaintiff’s favour under the first of the issuesset out by him may

fairlf be accepted as in this case a sufficiént and effective pefmis-

sion. The appeal is dismissed with costs. ) .
’ Appeal dismisstd.
Before Mr. J§stice Siraight and My, Justice Tyrrell, |

©
LACHMAN SINGH anpsnoraee (PLarnTiprs) v. KESRI AnD oTHERS®
(DEFENDANTS).*

Unregistered Bond for the payment of money hypothecafing immovable property
== Admissibility in evidence of the Sond in support of a claim for money—Mortgage—Act
111 of 1877 (Registiation dct), ss. 17, 49 —Aet XV of 1877 (Limetation Act), sck. ii,
No. 66—Single Bond. e

On the 3rd February, 1871, the defendants, having borrowed RS. 1.000 from
the plaintiffs; execnted in favour of the latter an instrument in which they mort-

* Second Appeal¥ No. 1314 vf 1880, frogm a decree of J, H. l’rinsep, Esq:,
Judge of Cawnpore dated the 11th September, 1880, reversing a decree ot Pandit
Jagat Narain, dubordinate Judge of Ua\ﬁlpore, dated the 15th July, 1879.

(1) L L. R. 5 Calc, 450.
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