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F I R T H I  S I N G H  (D e fe n d a n t )  v . L O B O A N  S I N G I I  ( P l a i n t i f f ) .*

Suit on behalf o f minor-—Permission to sue.

The uncle of a minor a suit oa "his behalf without obtaining
formal permission o f the Court in which such auit was instituted to soE on his he- 
lialf. The uncle’s right to sue was denied by the defeudj).iit; and the first o f the 
issues framed was whether he had such right. The Court (Jecided ^hat he had 
E3«ch right. If êld, in second appeal, that, although pei'iaission to sue or defend a 
suit on behalf of a minor should be formally granted, t'o'be o f effect, 
might fairly be accepted as in this case a sufficient and effective permission to the 
uncle to sue, and he was competent to maintain such suit. Mrinamoyi Dabia v.
Jogodisfmri Dabia ( 1) referred to.

M aharajIj the mother and certificated guardian of Manbhawan 
Singh, a minor,, borrowed certain moneys- on his Irehalf fromJPirtbi 
Singh, one of the defendants in this siiit, and gave Pirthi Singh a 
bond for the payment of such moneysr in w h ich h e  fhortgaged tlig 
minor’s landed propei^y. Pirthi Singh sued Maharaji, as Man- 
bhawan Singh’s guardianij, to recover such moneys, anS obtained a 
decree against her in that character, in esecntion o f  which, such 
property was advertised for sale. On th e ' l^ h  Jauuafy, 1680,
Lobhan Singh, the nncle'^of.the minor and the plaintiff in this suit, 
applied to the District Court for permission to bring a suit to pro
tect the minor's property from sale,’  ̂on the ground that.it had been 
alienated without iho CourL’ ri pc:*:7''if!sion and M’ithour, legni necessity.

* Scconu Appeal, 1:3".S of ISSO, from a dof.vep, of IL A. riiirrisnri.
•Tudgeof Farukiitilirid, datoJ (,hi; ,‘'5rd ScptcnT '̂Jcr, ISyO, afclrniiiif; docrec of PandiE 
Gopnl Bahai, Munsif o£ rurukhnbMd_, tljs'cd the 22nd June, 1S80,

( ! )  I. L. K. o Caic. 450,
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1881 Sucla application was made apparently witli reference to the pro
visions of s. 19 of Act X L  of 1858. The Court made an order on 
the same day granting Lobban Singh permission to sue. Lobhan 
Singh accordingly brought the present suit, as the uncle of Man- 
bhawan Singh, m^nor, against Pirthi Singh, Mabaraji, and the pur
chaser of the property, which had in the meantime been sold in 
execution of Pirthi Singh’s decree, to set aside such sale. The 
defendant Pirthi Bingh set up as a defence'^to the suit, inter alia^ 
that the frame of the suit was bad, it having been brought by the 
plaintiff in bis own name. The Conrt of first instance framed as ono 
of the issues for trial the issue : Has the plaintiff a ri^ht to bring
this suit ?̂ ’ Upon this issue the Court held,, having regard to the 
District Court’ s order of the 19th Januar??, 1880, that the plaintiff 
had a right to sue ; and deciding the case on the merits in favour 
of''the plaintiff gave him a decree. On appeal the same defendant 

■"again cop^,ended that the plaintiff was not competent to sue in his own 
name. The lower appellate Court observed as regartls this conten
tion as fallows  ̂“  It is urged that, under s. 440 of x\ct X  of 1877, 
the suit should have been instituted in the minor’s nama> by an adult 
person, ■^ho shall be "called the next friend, whereas it has been in-« 
stituted by Lobhan Singh as uncle of Manbhawan Singh ; the Court 
cannot admit the obj|5ction ; the whole plaint shows that Lobhan 
Singh was suing for the iiiiiior ; he h^d obtained permission to sue, 
and even if it would have been more regular to have entered Man- 
bba'wan Singh, minor, as plaintiff, and Lobhan Singh as the nest 
frionc|,̂ of ifne minor, still the irregularity is not a vital one, atid in 
no way affects the merits of the suit.”  On second appeal to the 
High Couut the ^defendant Pirthi Singh again contended that the 
plamtiff was not competent to sue in his own name,

Munshi liasld Prasad, for the appellant.

Munshi Manuriian Prasad and Babu Jiatan CIia7id̂  for the reŝ - 
pendent

The^judgment of the Court ( T t r r s l l ,  J., and Dui’goiT, J.,) was 
delivered by

D u t h o i t ,  j . — Although p̂ ofc formally stated m  the preamble o f 
the plaint, or in the naming of ttie suit, there is no doubt that the 
suit was practically instituted by Manbhawan Singh, a minors
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through a next friend, his uncle Lobhsn Singh. It has been found
by both the Courts below, and it seems to be certain, that on the
merits the plaintiff was entitled to a decree. But in the lower
appellate Court, and here in second appeal, it has been pleaded that
Lobhan Singh, not having been formally admitted as the rhinor’s
next friend, had no locus standi in Court, and that the suit, as wrongly
instituted, should have been dismissed. The facts’ as regards
Lobhan Singh’s positicn in the suit are as follows : On the 19th
January, 1880, Lobhan Singh applied to the Judge o f Farukhabad
for permission to sue in the terms of s. 19 o f Act X L  o f 1858 for can-
Celment of an auction sale adverse to the interests of his nephew^
the minor. The permission solicited was granted by the Judge on the
same date 5 armed with it^Lobhan Singh sued in the Munsif’s Court;
his right to sue was denied by the defence, and the first of the
issues framed by the Munsif was whether ̂ he had this right. The
Munsif found that he had, with reference to the order of t|ie Judge. <
There can be no doubf that the Judge’s order o f the I9th January
was erroneous. S. 19 of Act X L  o f 1853 has reference^o an alto<rether

. <■ ^different set̂  of facts to those which the applicant’s petition dis
closed, and its provisions, therefore, are. in this base inoperative. It is 
also trne [  Mrinamoyi Dabia v. Jogodishuri Dahia ( 1 )] thatpermissioa 
to sue or defend a suit on behalf o f a minor, to be o f effect, must be 
formally granted. But we tliink that th® finding of «the Munsif in 
the plaintiff’s favour under the first of the issues set out by him may 
fairlf be accepted as in this case a sufficient and effective permis
sion. The appeal is dismiss^ed with costs.

Appeal dismissed.

Before M r. Justice Straight and M r. Justice Tyrrell. ,

L A C H M A N  S I N G H  a n d * a n o t h e r  ( P l a i n t i f f s )  v . K E S K I  a n d  o t h e r s * "  

( D e f e n d a h i s ) . *

Unregistered Bond far the payment o f  money hypothecaAng immovable property 
— Admissibility in evidence o f  the tond in support o f  a claim fo r  money— Mortgage— Act
I I I  0/1877 (Begistfation A ct), ss. 17, 49 -^ lc i X V  o/1877 {Limitation A ct), sch. ii, 
No. 66— Single Bond. ^  ^

On the 3rd February, 1871, the defendants, h a T i n g  borrowed Rs. 1.000 from 
the plaintiffs, executed in favour of the latter an instrument in which they mort

1881

* Second Appeal,* No. 1314 uf 1880, frccn a decree of J. H. I’ rinsep, Esq., 
Judge of Cawnpore dated the 11th September, 1880, reversing a decree^of Pandit 
Jugat iNaraio, subordinate Judge of Ua\^npore, dated the 15th July, 1879.

UJ I., h. K. 5 Calc. 450.
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