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APPELLATE CRIMINAL.

Bejfore Mr. Justice Suleiman and Mr, Justice Banerji.

EMPEROR ». BIHARL.* Septomber.
7,
Criminagl Procedure Code, section 288—Hvidence—State- —————~
ments before Committing Magistrate now admissible
“ for all purposes.”

Under section 288 of the new Code of Criminal Proce-
dure, statements made before a Committing Magistrate,
when admissible under the Indian Evidence Act, can be
admitted ‘* for all purposes *’ and not ouly for the purpose ol
corroboration or contradiction. The wuse of the expression
““ for all purposes '’ was clearly intended to remove the pre-
vious conflict of opinion and the words °‘ subject to the pro-
visiong of the Indian FEvidence Act, 1872,” mean nothing
more than that such statements should not contain mafbers
which would be irrelevant or inadmissible under that Act.
Queen-Empress v. Dan Sahai (1), Queen-Empress V.
Nirmal Dass (2), Emperor v. Dwarke Kurmi (8) and King-
Hwperor v. Jehal Teli (4), referred to.

Tris was a criminal appeal from a convic-
tion under section 302 of the Indian Penal
Code. The accused was charged with the offence
of murdering his wife Musammat Gobardhani. Tor
the last three years or so there had been an illegal
intimacy between the accused’s wife and a shop-
keeper named Masna. The brothers of the accused
disliked this, and when the intrigue was not stopped
they separated their pars of the house by means
of a partition wall a few months before the occur-
rence. Some complaint had been filed by Masna’s

* Oélxﬁnﬁlﬂxppcul No 507 of 1926, from an order of Kashi P—r;;;a;d,.
Sessions Judge of Mutira, dated the 12th of July, 1928
(1) (1885) L.L.R., 7 AllL, 862. (9) (1900) T.I.R., 22 AlL, 445.
{3). (1908) T.L.R., 28 All., 688. (4) (1924) I.L.R., 8 Pat., 781.
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father in a criminal cours, and the 3rd of June, 1426,
was fixed for its hearing. Masna came over and
asked the accused to give cvidence on behalf of his
father. The accuzed declined to do so. His wife
Musammut Gobardhani also tried to persuade him to
give evidence, bus he persisied in refusing io go to
court. Musawnunnt  Gobardhani, however, herself
offered to give evideice on behalf of her paramour’s
fatber.  Musammat Gobardhani was murdered  on
the night preceding the Jvd of June, 1926, Her
dead hody was found in a well next morning. Bihari
was then arrested and tried for the murder and con-
vieted and sentensed to death by the Sessions Judge
of Mutten, e apoealed.

Pandit J. V. Laghaie, Tor the appeilant,

The Government Advoeale (Me. 0 W. Dillon),
Tor the Crown.

The judgement of the Covel (Buraman and
Bangugr, JJ.), after diseussing at length the evidence
in the case, ns 1"‘-~f:u’(l:; the point of law raised on
behalf of the acensed, thus continued

We have overruled the point of lasw raised by the
fvarned vakil for the accused that the statements of
Roshan and Tiku made Before the Committing Magis-
trate, though admitted by the Judge vader seetion 288
of the Code of Criminal Procedure, coanob e ased
as substantive cvidence and could only have been
used for the purpose of corroboration or contradic-
tion.  Under the old Coda there was some conflict
of opinion. Tn the carlier cases, namely, Queen-
tmpress v. Dan Sehai (1) and Queen-Enipress v,
Nirmal Das (2) it was suggested that such statements
could not be used as subsiantive evidence. But in

(1) (1885) LL.R., 7 AlL, 869. 2 (1900) LT.R., 92 All, 445
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ihe case of Emperor v. Dwarke Kurmi (1) a Bench
of this Court held that statements made before
a Committing Magistrate could be admitted as evid-
ence. Since then the section has been amended and
reads as follows :—

" The evidence of & witness duly recorded in the pro-
senca of the accused under Chapter XVIIT may, in the dis-
cretion of the presiding Judge, if such witness is prodnced
«and exarmined, be treated as evidence in the case for all pur-
poses, subject to the provisions of the Indian Fvidence Act,
1872.”

This, ¥o our opinion, makes it quite clear that
statemsnts when admissible nnder the Indian Evid-
ence Act can be admitted *“ for all purposes ** and not
caly for the purpose of corroboration or contradic-
tion. The use of the expression * for all purposes ”’
was clearly intended to remove the previous conflict.
The words ‘‘ subject to the provisions of the Indian
Hvidence Act, 1872,”’ mean nothing more than that
such statements should not contain matters which
would be irrelevant or inadmissible nmder that Act.
After expressing this opinion our attention was drawn
to the case of King-Emperor v. Jehal Teli (2) where
this view has been accepted.

We find, however, that the accused is a young
man of about 22 years of age and his wife was openly
immoral. He put up with her immorality for some
time, but she proved too much for him and was bold
enough to offer to go to court and give cvidence on
Lehalf of her paramour’s father very much to the
dislike of the accused. "The accused must have
resented it extremely and must have felt that he
would be considerably disgraced by this act. It was
in that moment of despair that he must have commit-
ted this murder,

(1) (1908) L. R., 28 AlL, 683. () (1924) LL.R., 8 Pat., 781,
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o We, therefore, think that the ends of justice will

sweeron - be met by reducing the sentence to one of tra,mpor

rmm. tation for life. ‘We accordingly uphold the convie-

tion but reduce the sentence to one of transportation

for life.
Conwviction upheld.
REVISTONAT, CRTMINAT..
Before My, Justice Sulainwn.
1926 PANCTITANAN BANKERJIT ». UPTEINDTA NATIT
O"'mb"'i_ BITATTACTTATRIE

Criminal Procedure Code, scelion K01A-—"TInherent powers”
of a High (jmu(w[’mm- to divect expungemenl of ob-
jectionable remarks  from  judigement  of a subordingte
court.

The inherent power of o Lligh Court referred to in sec-
tion 561A. of the Code of Criminal Procedure must be deamed
to include @ power to ovder the deletion from the rocord of o
subordinate court of passages which are ecither irvelevant or
inadmissible and which adversely affect the character of per-
sons before the cowrt. Buch Jurlsd.ml.um, however, can only
be exercised when there is no foundation wh:ﬂmoever for the
remark objected tn and not where it is u matber of inference
from evidence.

Bmperor v. Thomas Pellako (1), Ma Kya v. Kin Tat
Gyi (), Emperor v. €. Dunn B) and Mohaninad Qusam. v.
Anwar Khan (4, referred o,

Tar facts of this case, so far as they arve neces-
sary for the purposes of this report, appear from the
judgement of the Court.

Babu Seilanath Mukergi, for the applicant

The Assistant Government Advocate (Hr. M.
Wa/: wllid), for the Crown.

*(,nmuml Ruvision No. 803 of “xfw(,, fmm wn order of h AT
Soms, Remsiins Tndge of Ponares, dated the 108 of Jaminry, 1946,

(1 (1911) 14 Tndian Civaeg, 0473, {2) (191D 11 Tadian Cases, 1000,
3 (1929 TR, 41 AlL, 401. 4) (1920) A JJN (Twhore), 3R,



