
PANCHAM AND OTHBES ( P l a i n t i f f s )  V. AiTSAP. H USA IN  
AND OTHEES ('DEFENDANTS)..*

^On Appeal from the High. Court at Allahabad.] 1920
JO*

Mortgage— Limitation— Date of cause of action— Date for re- May,'n.
fayment— Provision for earlier 'payments— EnforceoMlity------- -—
upon default—Plaintiff hound hy plaint—Indian Limita
tion Act (IX o’lf 1908) schedule I, article 132.
By a mortgage bond for Es. 4,000 and interest executed 011 

the 21st of February, 1893, repayment was to be made at the 
expiry of twelve yeairs, but the mortgagors agreed to pay 
Bs. 500 annually in respect of principal and interest : upon 
default in making these payments the mortgage was to be 
enforceable by sale even if the time for repayment had not 
arriÂ ed. No annual payments were made. On the 21st of 
February, 1917, the mortgagee sued for a sale decree, stating 
that his cause, of action acoraed on the 21st of February, 1905 
(the date fixed for repayment). Upon the court rejecting that 
plaint under order V II rale 11 (d), he filed an amended plaint 
stating that his cause of action accrued on the 21st of Feb
ruary, 1894, (the date of the first default), also on later dates, 
including the 10th of April, 1906, on which dates he alleged 
that interest had been paid. At the trial he failed to prove 
that any interest had been paid.

y Held amended plaint precbded the mortgagee
from contending that liis cause of action accrued on. the 21st 
of February, 1905, and not on the 21st of February, 1894, and 
consequently that the suit was barred by the Indian Liimitation 
Act, 1908, schedule I , article 132. G anja^in y. Jliumman 
Lai (1), and Shib Da/ijal v. MeJiarban (2), discussed; having 
regard to the facts of the present case it was not ne-c-essary to 
decide whether those cases, or decisions of other H igh Courts 
to a con'trary effect, were correctly decided.

Judgement of the H igh Court, I . L , E .,  43 All., 596, 
affirmed.

A p p e a l  (No. 84 of 1924) from a decree of the 
High Court (April 12, 1921) affirming a decree of the 
Subordinate Judge of Allahabad (May 31, 1918).

* Present:—Lord El.\nesbuhgh, Lord D a e l i n g ,  and Sir J o h n  Edgii!.
(1) (1M5) LL.E., 37 A ll.,'100. , . (2) (1922) I.L.R., is  All., 27.
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1926 The suit was brought by the appellants on the
PA.NOHAM ' 2̂1 St of Pebraary; 1917, to recover Rs. 34,000 under 

a mortgage bond dated the 21st of February, 1893, by 
HrsAiN. gr̂ ie of the mortgaged property.

The sole question upon the appeal was whether 
the suit was barred by article 132 of schedule I of the 
Indian Limitation Act, by which the period of limi
tation for a suit ‘‘ to enforce payment of money 
charged upon immovable property” is twelve years 
from “ the time when the money sued for becomes 
payable.’"

The facts appear from the judgement of the 
Judicial Committee.

The Subordinate Judge held that the suit was 
barred, and his judgement was affirmed by the High 
Court in a judgement which is reported at I. L. E ., 
43 All., 596. The learned Judges (Tudball and 
SuL A iM A N , JJ.) followed Gaija Dm v, Jhummmi Lai 
(!)■

1926. March 25, 26; May 1. Abdnl Majid for 
the appellant; The present cause of action did not 
arise until the 21st of Eebruary, 1905. The bond 
definitely fixed that date for repayment The pro
vision in the de&l as to enforcement on default at a,ii 
earlier date was inoperative. I t  was inconsistent 
with the term fixing the date, and that term being 
the earlier in the deed prevails. Even if that provi
sion was not inoperative initio, it merely gave an 
option to the mortgagee, and as he did not proceed 
under it, it becam.e inoperative. The mortgagee 
could waive his right to enforce upon a default: 
Maharaja of Benares v. Nand Ram ( ^ ,  N a m n  
Panda v. ^Darpa Narain Prodhan (eS). Upon the

(1) ri915) r.L.R., f)7 AIL, -tOO. (2) (1907) 29 All 431
(S) aS92) I,L-R., 20 Cftl., 74.
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tjiie construction of the deed the decisions in Gaya__
'Din 'v. JJi'imiman Lai (1) and SViid Dayal-v. Meharhan î anch.4m
(2) do not apply. I f  they do, they were Avrongiy I nsab
decided for the reasons given by Banerji, J ., in his 
dissenting judgement in the first of these cases. The 
decisions of the Madras High Court in Nettakamppc 
Goundan v. liumarasami Gounda% (3), and Narna v.
AjMMini A mma (4), which are in, conflict with the 
Allahabad decisions, were rightly decided. The 
plaintiff did not abandon his contention that the cause 
of action did not arise until 1905, on the contrary 
that contention was pressed in both courts. I t  was 
not contended in the lower courts that the aniendnieofc 
of the plaint precluded the contention, and the Board 
does not readily give efect to a new contention upon 
appeal. Further, the amendment was not the volun
tary act of the plaintiff; it was made under eompuh 
sion of the court, which acted under a mistaken view 
of the law.

The respondents did not appear .
May, l7. The judgement of their Lordships was 

delivered by Lord B lanesburgh

This is a suit to enforce, by the sale of property 
taken as security, payment of the sum said to be due 
upon a mortgage. The only question which now 
remains for decision is whether the appellants’- right 
to maintain the suit is barred by limitation. The 
Subordinate Judge of Allahabad, on grounds to which 
their Lordships will return, by his judgement of the 
31st of May, 1918, held that the right* was barred ■ 
the High Court at Allahabad in Its judgemeiit on 
appeal on the 12th of April, 1921, reached the same 
conclusion, but on other grounds. The piaintiffs, the 
inortgagees, appeal.

(1) (1015) I.L .E ., 37 A ll, 400, (;2) (1923) T.L.ll., 45 All., 37.
O']) (JW)8) T.L.i:., 22 Mild., 20. ‘ (4) (1010) T.L.R.. 39 Mnd.,

39
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1926 The defendants, successors of the original mort-
pjvkcham gagors, were not represented by counsel before their 

aksak Lordships.
H u sa in . Although the issue now is one of limitation oiiJy,

a short statement of the position as a whole will not 
be out of place.

The mortgage deed in suit is dated the 21st of 
February, 1893. I t purports to have been granted 
by one Saiyid Zawar Husain and his mother, Musam-- 
mat Sadar-un-nisa Bibi. She was a pardanashiii 
lady. The deed is not executed by her, but l>y her 
son on her behalf. Both are long since dead. The 
son died in 1911, the mother in 1914. As a result 
all the facts in relation to the original transaction will 
probably now never be ascertained with accuracy. 
For this the appellants must be held responsible. 
Proceedings in relation to the mortgage -were delayed 
by them until long after the death of the principal 
actors in the transaction. Nor has any explanation 
of their prolonged inaction been offered.

The mortgage bond is expressed to be for 
Bs. 4,000. The loan carries interest at a rate equiva
lent to 10 per cent. per annum. The time fixed for 
repayment is 12 years, but the mortgagors covenant 
to make an aniaual paymB of Es. 500 on account of 
principal and interest, while the bond further provides 
that unpaid interest shall be treated as principal and 

 ̂ the same rate. The property
mortgaged is of two classes, pure zamindari in 
certain mauzas in the Allahabad District now in 
possession of the respondents, and 13 items of pro
perty held in mortgage from other persons and sub
mortgaged by the mortgage in suit.

In  the long interval these secured debts so sub- 
mortgaged have disappeared. The only property now
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leffectively included in the appellants’ mortgage is tlie 
immovable estate above referred to. p.Ax-cHAai

V.
Their suit was instituted on the 21st of February,

1917, tv\renty-four years after the execution of the 
bond. A day later, and it would on any view have 
been hopelessly out of time. Whether it was then 
maintainable is the question at issue. The sum 
claimed for principal and interest as at the date of 
the plaint was no less than Rs. 34,000, an amount far 
in excess of the value of the mortgaged property.

There were in the suit other issues than, that of 
limitation. Although these no longer survive, their 
nature and the difficulty, perhaps the impossibility, 
of solving them satisfactorily so long after the event 
and with the two mortgagors dead, emphasises the 
embarrassment caused by the inexplicable delay of the 
mortgagees in putting their claims to the test. Short
ly stated, they were these.

First, as has already been saidV the mortgage is 
not executed by the lady, and the son, so the defend
ants alleged, had no authority to execute it on her 
behalf : the lady was literate and did not need to have 
deeds executed for her. I t  may be doubted whether 
the certain truth, on this issue, will ever be known.
The trial Judge, however, in the result, repelled the 
plea of the defendants, and there that matter rests.
A second defence to the suit was that no considera
tion for the mortgage had been received by the mort
gagors. This defence was, in part, successful. The 
tr ia l Judge, after prolonged inquiry, held that 
Rs. 3,000 and no more had been advanced by the mort
gagees. To this view the High Court adhered, and 
that finding was not before their Lordships further 
questioned by the appellants. On the other hand, the 
plaintiffs alleged that the mortgagees had received
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from time to time iiistalmeiits on account from tiie 
p&KcaAM mortgag’ors. This allegation of theirs lias been rejected 
ans.u; and is no longer persisted in. This particular matter, 

Hcs.iix. î Q̂ -̂erer, is referred to now, only iis an introductioi). 
to the next statement. I t  will be more conveniently 
dealt with in a later portion of this judgement. So. 
far^ the result upon Avhich tlieir Lordships must act is 
that there is a mortgage of immovable propei’ty duly 
executed by the predecessors in title of the defendants, 
to secure an advance of Rs. 3,000, repayable in 12 years, 
with interest at the rate of 10 per cent, per annum 
capitalized in case of non-payment. Thereunder the 
mortgagors are taken bound to pay Iis. 500 in every 
year on account of principal and interest, but no pay
ment ^whatever on any account lias been made since 
the date of the mortgage, the 21st of February, 1893. 
Is a suit to enforce such a security, commenced on the 
21st of February, 1917, barred by statute? That is. 
the question.

If  there were no more to be said i t  is on ail hands 
agreed that great as is the delay the answer must be in' 
the negative. The suit is one to enforce payment of 
money charged upon immovable property to which 
article 132 of schedule I of the Limitation Act applies., 
The period pf limitation fixed by that article is 12 
Tears from the date -when the money sued for became 
due. The date by the deed fixed for payi^^ of princi
pal aad capitalized iM was the 21st of February, 
1905, and the plaint in the suit is filed within 12, 
yearsofthatdate, viz., the21stof February, 1917.

But the mortgage bond contains a further clause' 
to which no reference has so far been made, The 
clause is as follows : ~

“ Moreover be it known; that if the hypothecated property 
i?̂  adrartize(i for sale or sold out in execivtion of the'decree 
of any dther decree holder, or on account of the: arrears of tlie
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2926Coveriiment revenne, or if any one else acquires any right to 
the hypotliecated property, or if there is any breach of faith, p .ischam

or any default in payment of rupees five hundred per annum, aJsab
as aforesaid, on the part of us, the executants, or if there Bus/jn.
appears to the aforesaid creditor, any weak or strong appre
hension of the loss of the principal or of the hypothecated 
property, then in all or any par'ticular circumstances, the 
aforesaid creditor has power, without waiting far the expiry of 
the stipulated period, and by canc'elnient of the stipulations 
embodied in this docunien't, to institute a suit in court, to 
obtain a decree, and to realize the entire principal together 

v̂'ith interest and costs, from onr person and frora oar hypo- 
tl}eci:i,ted property speciiied at ‘the foot.”

This was tlie clause by reference to wliich. tlie 
High Court, taking cognizance only of the fact that 
t]ie mortgagors had. made default in paym.ent to the 
mortgagees on the l7 th  of February, 1894, of the 
stipulated sum of Rs. 5OO3 decided the issue of limi
tation in fa,Your of the respondents. Applying 
■certain previous decisions of that Court, and in parti
cular a Full Bench decision in
Lai (1) the High Court held that under a clause in the 
above form a single default on the part of the mort
gagors, without a,ny. act of election, cancellation or 
other form of response or acceptance on the piart of the 
mortgagees, and even, it would appear, against their 
desire, operates eo ms to???’, to make the money 
secured by the mortgage ' ‘ become due,” so that all 
right of action in respect of the security is finally 
barred 12 years later, that is, in the present case, on 
the 21st of February, 1906. All this the High. Court 
held, notwithstanding that the mortgage is for a term 
certain, a provision which may be as much for the 
benefit of the mortgagees as of the mortgagors, and 
notwithstanding that the proviso is exclusively for 
the benefit of the mortgagees. Tlie decision also appa- 
jently proceeds upon the view that the words of the

' (iv';(i;9i5Y':T;ii.Ew;;;8T €oo:::.j;;.;:''.''



m-o English Limitation Act and the English deci>sioiiS' 
Panch.ui thereon apply without question to the words of article'

Ansar 132 of the schedule to the Indian Limitation Act- -a
conclusion which, as it seems to their Lordships, inav 
involve, and, on the critical point when applied to- 
such a proviso as the present, a large assumption,

Their Ijordships are fully alive to the seriousness 
of the view so taken by the High Court, emphasized.! 
and perhaps extended as it has been lyy a later Full 
Bench decision to the same effect: See Sfiib Dayal
y. Meharhmi (1), Moreover, upon the correctness of 
it there has been in different High Courts of I’ndia a 
sharp conflict of judicial opinion. I t  is accordingly 
manifestly desirable that, so soon as may be, tliis 
Board should finally pronounce not only upon the- 
question whether the principle of the two decisions; 
above referred to is connect, but also upon the further- 
question whether, even if it is, th êse decisions have' 
any application to a proviso framed as is that now in 
suit. Their Lordships would be reluctant, however, 
to pronounce bn either c|uestion in. the absence of full 
argument, and it is accordingly a satisfaction to them 
to find that the present case, in which they have had 
ho assistance from as they think,
regardless of the general question, be decided on its 

v own special; circumstances which, apparently, the 
not concerned to note.

The position is this. Whatever else in relation te r 

such provisos as the present may be open to debate, 
one thing is clear, viz., that such a default on the part 
of the mortgagors as was here relied on %  the f f i  
Court gave to the mortgagees a right by appropriate 
action to make the mortgage moneys immediatel7 due, 
and the special circumstance in this suit is, that, from

(1) (1922) I.L .E ., 45 All., 27.
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1926tJie date of their amended plaint in it, tlie appellants’ 
case necessarily imported that the mortgagees had— if i’ancham 
it was necessary for them so to do—brought about that ansae- 
state of things, and that the appellants' right to a 
decree was to be judged of on that basis. A short 
reference to the plaint and amended plaint wi 1.1 make 
this clear.

In  fulfilment of the obligation in that behalf 
imposed on plaintiffs by order V II, rule 1(e), of the 
Code of Civil Procedure, paragraph 7 of the jjlaint 
alleged as follows :—

“ The (3auBe of action for this suit acci'iied on the 21st of 
Febriuiry, 1905, . . . .  within the local limits of the
jurisdiction of this court. The ease is cognizable by this 
eoiirt.’'

The plaint presented in this form on the 21st of 
February, 1917, was, in pursuance of order V II, rule 
11(̂ ?) of the Code, on the 23rd of February, 1917, re
jected with this note

“ IJndei:' the terms of the mortgage deed, the cause of 
action for this suit aocrned to the ]:)]aiiitiffs on the 21st of 
February, 1894, when the first instalment w&b not paid. The 
suit is beyond time with reference to the said date. The plain
tiffs have not shown in the plaint why the suit is not time- 
barred.”

The reference there, of course, is to order V II, 
rule 6 of the Code.

In  consequence of this deliverance the plaintiffs 
under order amended paragraph 7 of their plaint, and 
it was on that paragraph as so amended that they 
went to trial.

The amended paragraph runs as follows :—
ct rrThe cause of action for tliis suit accraed on the 2 ls t  of 

Frhnumj, 1894, . . . .  within the local jiiried'ction of
this coiirt, as also on other: different :dates, nanaely, the 15th 0



1926 December, 1899, the 9th of Jaiuiary, 190.1, the 15th of Feb-
PANCH.AM"rnary, 1902, the 15th of January, 1903, the 16th of Januaiy, 

1904, and the 10th of April, 1906, when the mterest was paid.
E ds.«,n. The case is cognizable by this cou rt.”

In their Lordships’ judgement the meaning of 
this amended allegation is not to be mistaken. First 
of all the plaintiffs thereunder definitely abandon- the 
contention on which their whole appeal now rests, 
viz., that their cause of action did not accrue until 
the 21st of February, 1905. Secondly, the plaintiffs’ 
assertion that the cause of action accrued to them on 
the 21st of February, 1894, an allegation be it remem
bered which is not traversed in any written statement, 
involves the assertion that all conditions on their ]:)art 
were fulfilled if any had to be fulfilled, and that all 
things were done if any had to be done, to bring about 
that result, as well as an assertion that the result was 
attained. Further, the allegation now is that the 
suit, which would otherwise have been out of time, is 
exempted from limitation only by the payments of 
interest specified. That, henceforth, was the plain
tiffs’ only case, and it would have succeeded if these 
payments had been proved. But the plaintiffs’ attempt 
to prove them, as has been stated, entirely failed, and 
no suggestion that any siich |>ayment had been made 
or received was even presented to the Board by the 
appellants^ counsel. Haying made a Mding of fact 
in the same sense, the trial Judge, by Ms judgement 
of the 31st of May, 1918, dismissed the suit watii 
costs. That was, 'their Lordships think, his proper 
course. No other issue was or is, on the pleadings, 
open to the plaintiffs, and their conduct in this matter 
is not such .as to entitle them to claim any more than 
strict treatment. On their own chosen issue tliey 
fought: to that issue they directed evidence which was 
not believed ; on it, therefore, they failed. And by
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that failure they must abide. Their appeal to the 
High Court should have been dismissed, as their I’asoham 
Lordships think, on the same groiiiid. The conteii- â ŝar 
tion which that Court combated by its deliverance 
already referred to was not on their pleadings open 
to the appellants, wdio, for the same reason, cannot 
on their appeal to this Board be heard to say, as they 
must say if the appeal is to succeed, that their cause 
of action did not accrue to them until the 21st of Feb
ruary, 1905, an allegation which, originally made, 
was, as has been seen, deliberately abandoned in their 
a-mended plaint.

Their Lordships a.ccordingly, without pronounc
ing in any way upon matters which must one day call 
for most serious consideration at the hands of the 
Board, think that this appeal should be dismissed on 
the short ground that the appellants are committed to 
the position that their cause of action accrued to them 
on the 21 st' of February, 1894:, and that their suit, in 
the absence of any payment or acknowledgement by 
the mortgagors, w'as barred long before the date on 
which it was instituted, in point of fact it  was barred 
on the 21st of February, 1906.

On that ground their Lordships will humbly 
axlvise His Majesty that this appeal should be dis
m issed.,

Solicitors for appellants : A . De Frece a7icl Co.


