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PANCHAM anD oTHERS (Prainmirrs) o. ANSAR HUSAIN
: AND OTHERS (DEFENDANTS).®

[On Appeal from the High Court at Allahabad.]

Mortgage—Limitation—Date of cause of action—Date for re-

payment—Provision for earlier payments—IEnforceability

- upon default—Plaintiff bound by plaint—Indian Limita-
tion Act (IX of 1908) schedule I, article 182.

By a mortgage bond for Rs. 4,000 and interest executed on
the 21st of February, 1893, repayment was to be made at the
expiry of twelve years, but the mortgagors agreed ‘to pay
Rs. 500 annually in respect of principal and interest : upon
default in making these payments the morfigage was to be
enforceable by sale even if the time for vepayment had not
arrived. No annual payments were made. On the 21st of
February, 1917, the mortgagee sued for a sule decree, stating
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that his cause. of action accrued on the 21st of February, 1905

(the date fixed for repayment). Upon the court rejecting that
plaint under order VII rule 11(d), he filed an amended plaint
stating that his cause of action accrued on the 2lst of Feb-
ruary, 1894, (the date of the first default), also on later dates,
including the 10th of April, 1906, on which dates he alleged
that interest had been paid. At the trial he failed to prove
that any interest had been paid.

Held that the amended plaint precluded the mortgagee
trom contending that his cause of action accrued on the 21st
of Fehruary, 1905, and not on the 21st of February, 1894, and
consequently that the suit was barred by the Indian Limitation
Act, 1908, schedule T, article 132. Gaya "in v. Jhumman
Lal (1), and Shib Dayal v. Meharban (2), discussed ; having
regard to the facis of the present case it was not necessary to
decide whether those cases, or decisions of other High Courts
to a contrary effect, were correctly decided. ,

Judgement of the High Court, T. L. R., 43 All., 596,
affirmed.

Arprar (No. 84 of 1924) from a decree of the
High Court (April 12, 1921) affirming a decree of the.

Subordinate Judge of Allahabad (May 81, 1918).

* Present.—TLiord BrasessuRed, Lord DARLING, and. Sir JouN Ep6R.
(1) (1915) LL.R., 87 All," 400, .. (2) (1992) LL.R., 45 All, 97.
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The suit was brought by the appellants on the

"91st of February, 1917, to recover Rs. 34,000 under

a mortgage bond dated the 21st of February, 1893, by
sale of the mortgaged property.

The sole question upon the appeal was whether
the snit was barred by article 132 of schedule I of the
Indian Limitation Act, by which the period of limi-
tation for a suit ‘“to enforce payment of money
charged upon immovable property” is twelve years
from ‘‘the time when the money sued for becomes
payable.”

Tee facts appear from the judgement of the
Judicial Committee.

The Subordinate Judge held that the suit was
barred, and his judgement was affirmed by the High
Court in a judgement which is reported at I. L. R.,
43 All., 596. The learned Judges (Tupmrarr and
Svranvan, JJ.) followed Gaya Din v. Jhumman Lal
1.

1926. March 25, 26; May 1. Abduwl Majid for
the appellant : The present cause of action did not
arise until the 21st of February, 1905. The bond
deﬁmtely fixed that date for repayment. The pro-
vision in the deed as to enforcement on default at an
earlier date was inoperative. It was inconsistent
with the term fixing the date, and that term being
the earlier in the deed prevails. FEven if that provi-
sion. was not inoperative ab initio, it merely gave an
option to the mortgagee, and as he did not proceed
under it, it became inoperative. The mortgagee
could waive his right to enforce upon a default :
Maharaja of Benares v. Nand Ram (2), Bir Narain.

Panda v. 'Darpa Norain Prodhan (3). Upon  the

(1) (1915) ILL.R., 87 All, 400. (2) (1‘)07) I‘I R., 29 AlLL,
(8) (1802) LL.R., 20 Cal., : .
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true coustruction of the deed the decisions in Gaya _ 1%
Din v. Jhaumman Lal (1) and Shib Dayal v. Meharban Paxemay
(2) do not apply. If they do, they were WI‘OIlQI) Ansag
decided for the reasons given by Baners, J., in his TV
clissenting judgement in the first of these cases. The
decisions of the Madras High Court in Nettakaruppe
Goundan v. Kumarasami Goundan (3), and Naraa v.
Ammani Amma (4), which are in conflict with the
Allahabad decisions, were rightly decided. The
rlaintiff did not abandon his contention that the cause

of action did not arise until 1905, on the contrary

that contention was pressed in both courts. It was

not contended in the lower courts that the amendment

of the plaint precluded the contention, and the Board

does not readily give effect to a new contention upon
appeal. Further, the amendment was not the volun-

tary act of the plaintiff; it was made under compul-

sion of the court, which acted under a mistaken view

of the law.

The respondents did not appear.

May, 17. The judgement of their Lordships was
delivered by Lord BLANESBURGH :—
~ This is a suit to enforce, by the sale of property
taken as security, payment of the sum said to be due
upon a mortgage. The only question which now
remains for decision is whether the appellants™ right
to maintain the suit is barred by Iimitation. The
Subordinate Judge of Allahabad, on grounds to which
their Lordships will return, by his judgement of the
31st of May. 1918, held that the right was barred:
the High Court at Allahabad in its judgement on
appeal on the 12th of April, 1921, reached the same
conclusion, but on other grounds. The plaintiffs, the
mortgagees, appeal. '

() (1015) T.L.D., 87 All, 400, (2) (1022) T.I.R., 45 All, o7.
(5) (1898) T.I.E., 22 Mad., 20.  “(f) (1916) LL.R., 89 Mad., 98%.
-89
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The defendants, successors of the original mort-

PaxcEsM  gagors, were 1ot represented by counsel before their

Lordships.

Although the issue now is one of limitation only,
a short statement of the position as a whole will not
be out of place. -

The mortgage deed in suit is dated the 21st of
February, 1893. It purports to have been gly"a_:nt-e(.l
by one Saiyid Zawar Husain and his mother, Musam-
mat Sadar-un-nisa Bibi. She was a pardanashin
lady. The deed is not executed by her, but by her
son on her behalf. Both are long since dead. The
son died in 1911, the mother in 1914. As a result
all the facts in relation to the original transaction will
probably now never be ascertained with accuracy.
For this the appellants must be held responsihle.
Proceedings in relation to the mortgage were delayed
by them until long after the death of the principal
actors in the transaction. Nor has any explanation
of their prolonged inaction heen offered.

The mortgage bond is expressed to be for
Rs. 4,000. The loan carries interest at a rate equiva-
lent to 10 per cent. per annum. The time fixed for
repayment is 12 years, but the mortgagors covenant
to make an annual payment of Rs. 500 on account of
principal and interest, while the bond further provides
that unpaid interest shall be treated as principal and
shall carry inferest at the same rate. The property
mortgaged is of two classes, pure zamindari in
certain mauzas in the Allahabad District now in
possession of the respondents, and 13 items of pro-
perty held in mortgage from other persons and sub-
mortgaged by the mortgage in suit.

In the long interval these secured debts so sub-
mortgaged have disappeared. The only property now
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effectively included in the appellants’ mortgage is the
immovable estate above referred to.

Their suit was instituted on the 21st of February,
1917, twenty-four years after the execution of the
bond. A day later, and it would on any view have
been hopelessly out of time. Whether it was then
maintainable is the question at issue. The sum
claimed for principal and interest as at the date of
the plaint was no less than Rs. 34,000, an amount far
in excess of the value of the mortgaged property.

There were in the suit other issues than that of
limitation. Although these no longer survive, their
nature and the difficulty, perhaps the impossibility,
of solving them satisfactorily so long after the event
and with the two mortgagors dead, emphasises the
embarrassment caused by the inexplicable delay of the
mortgagees in putting their claims to the test. Short-
Iv stated, they were these.

First, as has already been said, the mortgage is
not executed by the lady, and the son, so the defend-
ants alleged, had no authority to execute it on her
behalf : the lady was literate and did not need to have
deeds executed for her. It may be doubted whether

the certain truth, on this issue, will ever be known.

The trial Judge, however, in the result, vepelled the
plea of the defendants, and there that matter rests.
A second defence to the suit was that no considera-
tion for the mortgage had been received by the mort-
gagors. This defence was, in part, successful. The
trial Judge, after prolonged inquiry, held ihat
Rs. 3,000 and no more had been advanced by the mort-
gagees. To this view the High Court adhered, and
that finding was not before their Lordships further
questioned by the appellants. On the other hand, the

plaintiffs alleged that the mortgagees had received

162¢

PaxcEAM
.
Axzin
Hus s,



1925

Pancday

v,
Axzan
Hosary,

462 THE INDIAN LAW REPORTS, | VOL. XLVILL.

from time to time instalments on account from the

mortgagors. This allegation of theirs has been rejected
and is no longer persisted in.  This particular matter.
however, is referred to now, only as an introdunetion.
to the next statemeni. It will be more convenientiy
dealt with in a later portion of this judgement. No
far, the result upon which their Lordships must act is
that there is a mortgage of immovable property duly
executed by the predecessors in title of the defendants
to secure an advance of Rs. 3,000, repayable in 12 years.
with interest at the rate of 10 per cent. per annum
capitalized in case of non-payment. Thereunder the
mortgagors are taken bound to pay Rs. 500 in every
vear on account of principal and interest, but no pay-
ment whatever on any account has been made since
the date of the mortgage, the 21st of I'ebruary, 1893.
Ts a suit to enforce such a security, commenced on the

 21st of February, 1917, barred by statute? That is.

the question.

If there were no more to be said it is on all hands
agreed that great as is the delay the answer must be in.
the negative. The suit is one to enforce payment of
money charged upon immovable property to which
article 132 of schedule I of the Limitation Act applies..
The period of limitation fixed by that article is 12
yoars from the date when the money sued for became
due. The date by the deed fixed for payment of prinei-
pal and capitalized interest was the 21st of February.
1905, and the plaint in the suit is filed within 12
vears of that date, viz., the 21st of February, 1917.

But the mortgage bond contains a further clause
to which no reference has so far been made. The
clause is as follows :—

_ “ Moreover be it known that if the hypothecated property
iz advertized for sals or sold out in execution of the decrec
of any dther decree holder, or on account of the arrears of the
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Covernment revenue, or if any one else acquires any right to
the hypothecated property, or if there is any breach of faith,
or any defanlt in payment of rupees five hundred per annum,
as aforesaid, on the part of us, the executants, or if there
appears to the aforesaid creditor, any weak or strong appre-
Tension of the loss of the principal or of the hypothecated
property, then in all or any parficular circumstances, the
aforesaid creditor has power, without waiting for the expiry of
the stipulated period, and by cancelment of the stipulations
embodied in this documen’t, fo institute a suit in court, to
obtain a decres, and to realize the entire principal together
with interest and costs, from our person and from our hypo-
il:ecated property specified at the foot.”

This was the clause by reference to which the
High Court, taking cognizance only of the fact that
the mortgagors had ma,de default in payment to the
mortgagees on the 17th of February, 1894, of the
stipulated sum of Rs. 500, decided the issue of limi-
tation in favour of the respondents. Applying
certain previous decisions of that Court, and in parti-
cular a Full Bench decision in Gaye Din v. Jhuemman
Lal (1) the High Court held that under a elause in the
above form a single default on the part of the mort-
gagors, without any. act of election, cancellation or
other form of response or acceptance on the part of the
mortgagees, and even, it would appear, against their
desirve, -operates eo instanti, to make the money
secured by the mortgage ‘‘ become due,’”’ so that all
right of action in respect of the security is finally
barred 12 years later, that is, in the present case, on
‘the 21st of February, 1906. All this the High Court
held, notwithstanding that the mortgage is for a term
certain, a provision Whlbl’l may be as much for the

benefit of the mortgagees as of the mortgagors, and

notwithstanding that the proviso is exclusively for
the benefit of the mortgagees. The decision also appa-

~ rently proceeds upon the view that the words of the
(1) (1915 TLR., 87 All, 409
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English Limitation Act and the Fnglish decisions

Pasemuu  thereon apply without question to the words of article

.
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132 of the schedule to the Indian Limitation Act--a
conclusion which, as it seems to their Lordships, may
involve, and, on the critical point when applied to
such a proviso as the present, a large assumption,

Their Lordships ave fully alive to the seriousness
of the view so taken by the High Court, emphasized
and perhaps extended as it has been by a later Trull
Bench decision to the same effect : See Shib Dayal
v. Meharban (1). Moreover, upon the correctness of
it there has been in different High Courts of India a
sharp conflict of judicial opinion. It is accordingly
manifestly desirable that, so soon as may be, this
Board should finally pronounce not only upon the
question whether the principle of the two decisions:
ahove referred to is correct, but also upon the further
question whether, even if it is, these decisions have
any application to a proviso framed as is that now in
suit. Their Lordships would be reluctant, however.
to pronounce on either question in the ahsence of full
argument, and it is accordingly a satisfaction to them
to find that the present case, in which they have had
no assistance from the respondents, can, as they think.
regardless of the general question, be decided on its
own special circumstances which, appareutly, the
High Court was not concerned to note.

The position is this. Whatever else in relation to
such provisos as the present may be apen to debale,
one thing is clear, viz., that such a default on the part
of the mortgagors as was here relied on by the High
Court gave to the mortgagees a right by appropriate
action to make the mortgage moneys immediately due,
and the special circumstance in this suit is, tImt: from

(1 (1922 LI.R., 45 AlL., 97.
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the date of their amended plaint in it, the appellants’
case necessarily imported that the mortgagees had-— if
it was necessary for them so to do—brought about that
state of things, and that the appellants’ right to a
decree was to be judged of on that basis. A short
reference to the plaint and amended plaint will make
this clear.

In fulfilment of the obligation in that hchalf
imposed on plaintiffs by order VII, rule 1(e), of the
Uode of Civil Procedure, paragraph 7 of the plaint
alleged as follows :—

“ The cause of action for this sudt accrvued on the 21st of
February, 1905, . . . . within the local limits of the
jurisdiction of this court. The vase is cognizable by this
court.”’

The plaint presented in this form on the 21st of
February, 1917, was, in pursuance of order VII, rule
11(d) of the Code, on the 23rd of Tebruary, 1917, re-
jected with this note :—

“ Under the terins of the mortgage deed, the cause of
action for this suit accrued bo the plaintiffe on the 21st of
Tebruary, 1894, when the first instalment was not paid.  The
suit is beyond time with reference to the said date. The plain-
tiffs bave not shown in the plaint why the suit is not time-
baared.”

The reference there, of course, is to order VII,

rule 6 of the Code.

Tn consequence of this deliverance the plaintiffs

under order amended paragraph 7 of their plaint, and
it was on that paragraph as so amended that they
weut to trial. ‘

'The amended paragraph runs as follows :—

““ The cause of action for this suif accméd on the 21st of
February, 1894, . . . . within the local jurisdction of
this court, as also ou other different dates, namely, the 15th of
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1026 December, 1899, the 9th of January, 1901, the 15th of Feb-

T Paromaw  Tuary, 1902, the 15th of January, 1903, the 16th of J'anum.‘y,

N \;’SAR 1904, and the 101311 of .»\pri].,'lEJ(')G, when the interest was paid.
Husuy, 'The case is cognizable by this court.”’

In their Lordships’ judgement the meaning of
this amended allegation is not to be mistaken. First
of all the plaintifis thereunder definitely abandon the
contention on which their whole appeal now rests,
viz., that their cause of action did not accrue until
the 21st of February, 1905. Secondly, the plaintifis’
assertion that the cause of action accrued to them on
the 21st of February, 1894, an allegation be it remem-
bered which is not traversed in any written statement,
involves the assertion that all conditions on their part
were fulfilled if any had to be fulfilled, and that all
things were done if any had to be done, to bring about
that result, as well as an assertion that the result was
attained. TFurther, the allegation now is that the
suit, which would otherwise have been out of time, is
exempted from limitation only by the payments of
interest specified. That, henceforth, was the plain-
tiffs’ only case, and it would have succeeded if these
payments had been proved. But the plaintiffs’ attempt
to prove them, as has been stated, entirely failed, and
no suggestion that any sdch payment had been made
or received was even presented to the Board by the
appellants’ counsel.  Having made a finding of fact
in the same sense, the trial Judge, by his judgement
of the 31st of Mav, 1918, dismissed the suit with
costs. That was, their Lordshipb think, his proper
course. No other issue was or is, on the pleadings,
open to the plaintifis, and their conduct in this matter
Is not such as to entitle them to claim any more than
strict treatment. On their own chosen issue they
fought : to that issue they directed evidence which was
not beheved. on it, therefore, they failed. And Dy



VOL. XLVIIL. | ALLAHABAD SERJES. 467

that failure they must abide. Their appeal to the
High Court should have been dismissed, as their
Lordships think, on the same ground. The conten-
tlon which that Court combated by its deliverance
already referred to was not on their pleadings open
to the appellants, who, for the same reason, cannot
ou their appeal to this Board be heard to say, as they
must say if the appeal is to succeed, that their cause
of action did not accrue to them until the 21st of Feb-
ruary, 1905, an allegation which, originally made,
wasg, as has been seen, deliberately abandoned in their
amended plaint.

Their Lordships accordingly, without pronounc-
g in any way upon matters which raust one day call
for moest serious consideration at the hands of the
Board, think that this appeal should be dismissed on
the short ground that the appellants are committed to
the position that their cause of action accrued to them
on the 21st of February, 1894, and that their suit, in
the ahsence of any pavment or acknowledgement hy
the mortgagors, was barred long hefore the date on
which it was instituted, in point of fact it was barred
on the 21st of February, 1906.

On that ground their Lordships will humbly
advise His Majesty that this appeal should be dis-
missed.

Solicitors for appellants : 4. D¢ Frece and Co.
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