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FULL BENCH.

Before Mr. Justice Lindsay, Mr. Justice Sulaiman and
Mr. Justice Daniels. ‘

RAM SARUP (Arpricant) ». GAYA PRASAD (OpprosiTE
PARTY).*

Civil Procedure Code, order IX, rule 13—Decreec passed ex
parte—Decree sct aside by lower appellate court, without
having power to direct re-hearing of case—Revision—
Jurisdiction of High Court.

The High Court can interfere in revision with an appel-

‘late order directing the setting aside of an ex parte decree

when the appellate court had no power under the provisions

of order IX, rule 13, of the Code of Civil Procedure to direct
the case to be re-heard.

Hevanchal Kunwar v. Kanhai Lal (1), Chintamony Dasst
v. Raghoonath Sehu (2), Gulab Kunwar v. Thakur Das (3),
Tasaddug Husain v. Hayat-un-nissa (4), Nand Rawm v. Bhopal
Singh (5), Sheikh Kallu v. Nadir Bakhsh (), and Neelavens v.
Narayen Reddi (7) referred to. Ghuznavi v. The Allchabad
Bank Ld., (8), and Buddhu Lal v. Mewa Ram (9), distin-
guished.

THIs was an application in revision from an appellate
order of the District Judge of Bareilly setting aside an ex
parte decree. Both the lower cowmts found that the absence
of the defendant on the date on which 'the case was decided was
intentional, but the appellate court restored the case for
extraneous reasons. When the case came up for hearing the
epposite party took an objection that, in view of the ruling
i Sheikh Kallu v. Nadir Bakhsh (6), no revision lay fo the
High Court. As the Bench concerned entertained doubts us
to the sounduess of the decision_ quoted, they ordered the
application to be laid before the Chief Justice with a view to
the question raised being decided by a larger Bench. The
case wag ordered to be laid before a Bench consisting of

* Civil Revision No. 20 of 1925.

(1) (1909).12 Oudh Cases, 405. (2) (1595) LL.R., 99 Cale., 981
(8) (1902) T.I.R., 24 All., 464 (4) (1908) TLL.R., 95 All, 280.
5) (1912) TL.R., 84 All., 502 (6) (1921) 19 A.L.J., 907,

(7y (1919) I.L.R., 43 . Mad., 94. {8) (1917) I.L.R., 44 Cale:, 929.
(9 (1920) T.L.R.; 43 Al 864
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-~ TaNpsaY, J., and the two Judges before whom the case was

originally placed, viz., Soraiman, J., and Danrars, J.

Pandit Uma Shankar Bajpair and Dr. Kailas
Nath Katju, for the applicants.

Mr. B. Halik, for the opposite party.

Livpsay, J.—The question which has to be
determined by the Full Bench is whether this Court
can interfere in revision with an appellate order
directing the setting aside of an c» parte decree when
the appellate court had no power, under the provi-
sioms of order IX, rule 13, to give such a direction.

There are two grounds upon which it has been
urged before ws that the Court cannot subject this
order to revision—

(1) because the parly against whom the order
has been passed is not without anot'er
remedy; and

(2) because the order does not fall within the
purview of section 1156 of the Code of
Civil Procedure ag there is no case
which has Leen decided.

Dealing with these propositions in inverse order
[ would say that the second one of them is untenable.
In my opinion we have before us o case which has
‘been decided. It cannot with any show of reason be
maintained that the order complained of is a mere
interlocutory order passed in the course of”the trial
of the suit, for the suit had been brought to an end
by the passing of the ex parte decree. At the time
this order was made there was no suit pending bet-
ween the parties. The proceedings in  which the
order was passed were quite distinct from the pro-
ceedings constituting the suit. ‘

The defendant had had an ca parte decree given
against him and was seeking to have it set aside
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under the provisions of order IX, rule 18, which gives
him a right to have the decree set aside provided he is
able to satisfy the court which passed it that e was
prevented by any sufficient cause from appearing
when the suit was called on for hearing. By those
proceedings he was endeavouring to enforce a right
which did not, and conld not, some into existence
until the suit had been decided. These iater proceed-
ings being distinet from those in the suit, no order
passed in the course of them could possibly be an
interlocutory order in the suit. The application was
vejected by the first court, and the order of rejection
was appealed. The order allowing the appeal is a
final order not subject to further appeal and has
clearly brought to a termination the proceedings
instituted for the setting aside of the ex parte
decree.

And this being so I have no doubt we have here
a ‘“case ”’ which has been decided.

It would be unprofitable to discuss the various
rulings concerning the meaning of the word *“ case
as used in section 115. No definition of the word 1s
to be found in the Code of Civil Procedurs and pro-

“bably no exhaustive definition of the word could he
given.

The meaning of the word *‘ cage *’ in section 115
has been well discussed in Hevanchal Kunwar v.
Kanhai Lal (1), and T would quote the following
passage from page 413 of the report :—

" “ Where there are independent proceedings arising out
of a cake, such as & proceeding to vestore a case dismissed in
.default, or to set aside a decree ex parte for which the Tegis-
lature has provided an independent remedy ot a differfan't pro-
.cedure, such proceeding may be a case within the meaning of
ithe section (i.e., section 115).” e

(1) (1900) 13 Oudh Cases, 405.
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I agree with this view and hold, therefore, that.
in the courts below these proceedings under order 1X,
rule 13, were a ‘“case ”” and that that °‘ case ' has
been * decided.”

To turn now to the other proposition, the argu-
ment is that the applicant here has another remedy
available—a circumstance which debars this Court
from the exercise of its revisional jurisdiction, and
reliance is placed upon the provisions of section 105,
sub-section (1), of the Code of Civil Procedure. It is.
said that in the event of the plaintiff’s suit being dis-
missed after fresh trial, he will have a right of appeal
and that in the prosecution of the appeal he would be:
entitled to challenge the order now under discussion
by setting forth in his memorandum of appeal an
objection to it on the ground of error, defect or irre-
gularity ‘‘ affecting the decision of the case.”” In
reply to this it has been argued that as the appeal
against the decree in the event contemplated would
lie to the same court which has passed the order now
complained of, section 105 (1) would be of little or no:
avail to the appellant.

It would, perhaps, be inexpedient or indiscreet
to approach the appellate court with a plea imputing
error in its former order, but if the law allows the
plea to be raised, the inconvenience of raising it
would be no answer to the argument advanced here on.
behalf of the opposite party.

But I am definitely of opinion that section 105
(1) does not provide any remedy for the prospective
appellant in a case like the present.

I would observe, in passing, that on the gram-
matical construction of the latter part of the sub-
section just mentioned, it is the ‘‘error, defect
or irregularity ’ in the order which may be pleaded:
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by way of objection, not the order itself—and that
the ground of objection must be that the error, defect
or irregularity is one ‘ affecting the decision of the
case.”” By the words ‘‘ affecting the decision > I
understand that there has been at work something
which has influenced the Judge in the mental process
of arriving at his decision—that the error, defect or
irregularity in the order has, so to speak, warped the
mind of the Judge so as to lead him to a wrong con-
clusion.

If this is the meaning to be attributed to the
word ‘¢ affect *’, it seems to me that the word “‘deci-
sion ’’ must necessarily be taken to mean the decision
upon the merits.

The learned advocate for the opposite party,
while admitting that this view of the interpretation
of the word ‘¢ decision > has been taken, protests
against it as involving the introduction into the text
of the sub-section of the words ““ upon the merits ’
which are not there, and he has bzen able to fortify
his argument by reference to a number of rulings
which support it. But although these words are not
- to be found in the sub-section, they must be supplied
by necessary implication if the context so requires—
and the use of the word ‘‘affect’” does, in my opinion,
render it necessary that the word ‘‘ decision * should
be taken to mean ‘‘ decision upon the merits.”

I ara quite unable to see how any error, defect
or irregularity in the order now complained of could
in any sense °‘ affect ’ the decision of the suit which
may. follow if the order setting aside the ex  parte
decree is maintained.
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The error imputed to the court below is that in

spite of its finding that the defendant had no suffi-
cient cause for non-appearance it has directed the ez
parte decree to be set aside.. The order which 1s
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vitiated by this error has, no doubt, provided the
occasion for a fresh trial of the suit and has thereby
created a possibility that the new trial may result in
a decision different from that which was reached on
the earlier trial, but that to me appears to he o very
different thing from saying that the decision in the
second trial will be v can be aflected by the nreceding
error of the appeliate court.

I am satisfied that “ decision *’ in section 105(1)
means ‘¢ decision upon the merits.”” That was the
view taken in Chintamony Dassi v. Rughoonath Sahw
{1). That case has been followed 1n this Court in
Gulab Kunwar v. Thakur Das (2), 1n Tasaddug
Husain v. Hayat-un-nissa (3), and in other cases more
recently decided.

I dissent from the contrary view expressed in
Nand Rem v. Bhopal Singh (4), and in other cases
decided in the same sense. My answer to the refer-
ence is that it is competent to this Court to exercise
its revisional powers in the case now hefore us.

SULATMAN, J.-—1 agree that the answer chould be
in the affirmative. T would like to emphnsize the
fact that the revision before us is from the order of
the District Judge passed on appeal. When the
appeal was before the Judge, there was certainly a
case pending before him. That case has been finally
decided so far as the Judge is concerned. No matter
is now pending before him at all. His order cannot,
therefore, be called an interlocutory ome. We un-
doubtedly have jurisdiction to interfere under sec-
tion 115 of the Code of Civil Procedure.

Daniers, J.—The question referred for our
decision is whether a revision lies from an appellate

(1) (1895) LL.R., 22 Cale., 981. - (2) (1902) LL.R., 24 All, 464.
{8) (1903) LL.R., 25 All, 980. (4) (1912) L., R., 384 All, 592,
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order restoring a case dismissed for default when the
appellate court had no power under the provisions of
order 1X, rule 13, of the Code of Civil Procedure to
dirvect the case to be restored. The revision was nsces-
sitated by a doubt on the part of the referring Bench
as to the correctness of the decision in Shaikh Kallu
v. Nadir Bakhsh (1), which held that no revision lay
in such a case. The ground of that decision was that
the case was covered by the f'ull Bench ruling in
Buddhu Lal v. Mewa Ram (2). The Full Bench case
is, however, clearly distinguishable. The order passed
there was interlocutory. It was an order deciding
separately a preliminavy issue as to jurisdiction.
Here the original suit had been decided when the
order complained of was passed. It had been decreed

ex porte by the Subordinate Judge, and the Subordi--

nate Judge had rejected an application for restora-
tion. The question is whether the restoration pro-
ceedings constituted a separate case within the
meaning of section 115 of the Code of Civil Proce-
dure. T have no doubt whatever that this question
must be answered in the affirmative, and this does not
conflict in any way with the interpretation placed on
the word ‘‘ case ”’ by the majority of the Full Bench
in Buddhw Lal v. Mewa Ram (2). The original suit
had been, so far as the trial court was concerned,
finally disposed of. The restoration application was
a separate proceeding initiated not by the plaintiff in
the suit but by the defendant, and the order passed
upon it by the appellate court was in no sense an
interlocutory order.

By trE COoURT.—The case is now returned to the
Bench concerned for disposal in accordance with the
answer to the reference.

@ (1921) 19 A.L.J., 907. @ (1931 LLR., 48 AN, 564.
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On receipt of the Full Bench decision, the follow-

ing judgement was delivered :—

Svramman and Danizrs, JdJ.:—The answer of
the Full Bench to the question referred is in the allir-
mative. We, therefore, have jurisdiction to enter-
tain this revision.

The lower appellate court had itself found that
there was no sufficient cause for the defendant for not
appearing when the suit was called on for hearing
and that his absence was intentional. The case
accordingly did not fall under order IX, rule 13. It
is urged before us that apart from order IX, rule 13,
the court had inherent jurisdiction to set aside an ez
parte decree. It is to be borne in mind that the order
setting aside the decree was passed by the appellate
court to which an appeal had been preferred from an
order under that rule. Iu our opinion it had no
jurisdiction outside the provisions of that rul». This
was the view clearly expressed by a Bench of  this
Court in the case of Sheikh Kallu v. Nadir Baksh (1).
A Tull Bench of the Madras IHigh Court, in the case
of Neelaveni v. Naroyann Reddi (2), has coive to the
same conclusion. The learned advocate for the res-
pondent relies on the case of Ghuznavi v. The Allah-
abad Bank Ld. (3) which, however, is distingnishable
inasmuch as there it was not an ex parie decres which
bad been set aside, but the case itself had been
remanded by the appellate court.

In our opinion the court below had no juricdic-
tion to set aside the ex parte decree.

We accordingly allow this revision and setting
aside the order of the lower appellate court restore
that of the court of first instance. We allow costs to
the plaintiff in all courts.

Revision allowed.

Q) 1921y 19 A L.J., 907. @) (1919) I.T.R., 43 Mad., 94
(8) (1917) I.T.R., 41 Cal~., 929,



