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of Civil Procedure, 1852, and this suit wag maintainable against
the defendant. We uecordingly allow the appeal, and, as the suit
was dismissed upon a preliminary ground and the decision of the
Court below on that ground is erroneous, we remand the case to
that Court under order 41, rule 23, of the Code of Civil Pro-
cedure, with directions to re-admit it under its original number
in the register and to dispose of it on the merits. Costs here
and hitherto will follow the event.
Appeal allowed and cause remanded,

REVISIONAL CRIMINAL.
Before Mr. Juslice Sir Georye Knox and M. Justive Kepramal Husain.
GANGA SARAN SINGH axp oriirs o. BHAGWAT PRASAD.*
Oriminal Precedurs Code, sections 145, 439 ~De feet in form of written order-—
Jurisdiction—Levision,

Where in proceedings under Chapter X{I of the Code of Oriminal Procedure
the initial order was defoctive in that it did nob set forth the gronunds for the
Magistrate boing satisfied of the existence of a dispute likely to cause & breach
of the peace: bub on the other hand both parlies were fully cognizant of the
matter in dispute and there was in fact danger of 2 breach of the peace, the
High Court declined in revision to intorfero with the Magistrate’s order.

THIS was an application for revieion of an order purporting to
have been passed under section 145 of the Code of Criminal
Proceduve by a Magistrate of the first class, The facts of the

_case appear from the following judgment of Tudball, J., before

whom the case was first argued.

This application for revision arises oub of proccedings purporting to have
been taken by a Magistrate under section 145, Criminal Procedure Code, in
respect to cortain lands, The sole point urged is that the Magistrate did not
record an order in writing under scction 145 of the Code, siating the grounds of
his being satisfied that a disputo likely to cause a breach of the poace existed
concerning tho plots in guoestion,

“ The history of tho ease is bricfly as follows .—The land in dispute was a fized
rate tenure partly cultivaled by sub-lenants. On 80th Mareh, 1906, Chattar-
dhari Singh and Bhagwat Prasad Singh obtained a decree against the applicants
Ganga Saran BSingh, etc. In execution thereof this land was pub to sale and
purchased by the decree-holders on 25th March, 1908, and on 12th July, 1908, the
Amin pub them into actual possession of the lands not in the hands of sub-ten~
anbs and into symbolieal possession of such as was held by such sub-tenants,

* Criminal Revision No. 838 of 1909, against the order of W, T, M, Wright,
Magistrate, first class, of Mirzapur, dated the 36th of April 1909,
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Objection was taken to this, but was rejected by the Subordinate Judge, whose order
was upheld on appeal. On August 5th, 1908, one Abheraj Singhwho was a sub-
tenant of 4 bighas out of one of the plots began to plough up a portion of the
Jand, which formed no part of his sub-tenure but was part of the land, actual
possession of which had been given to the auction-purchasers. This led to a riob
between Chattardhari’s party and that of Ganga Saran Singh, in which Abheraj
8ingh and another were killed. Chatlardhari and his brother and others were
tried and convicted, but Chattardhari was acquitted on appeal. After lis
acquittal Chattardbari preferred a complaint of criminal trespass against Ganga
Saran Bingh and his party in respect of the occurrence of August 5th, 1908,
while Krishna Prasad Singh, one of the present applicants, preferred 2 complaint
against the patwari, While the former of these two complaints was still pend-
ing, the time had arrived for the rabl crops sown on ths land to be cut. Both
sides applied to the Magistrate ; each stated that the other was prepared to use
force and that there was every likelihood of a breach of the peace. On this the
Magistrate issued an order (in which hawever he omitted to set forth the
material facts of the case) ostensibly under section 144 of the Cofle, This was
on the 4th March, 1909. The order runs as follows :—¢ Notice to issue to parties
under scotion 144, If the cropa are ripe, the police will have them reaped with
the consent of the parties.’ On tho 10th March, 1909, Chattardhari’'s com-
plaint came on for hearing. It had often been adjourned, and though he and the
accused attended, he again produced mno evidenecs, The Magistrate therefore
dismissed the complaint and then starfed proceedings under section 145 of the
Code with the following order :~* To-day case No. 4, Bhagwat Prasad V. Ganga
Saran Singh and others under section 447, Indian Penal Code, was put up for
hearing at Khajwa., The complainant has appeared without his witnesses. The
accused are present, Since the case has often been adjourned, I dismiss it, and
as in connection with this case, an injunction has been issued fo the parties in
rogard to the crops of the cultivated ares, it is proper lo take aclion under
gection 145, Criminal Procedure Code. It is therefore ordered that notice be
issued under section 145, Oriminal Procedurs Cods, against those persons to
whom notice was issued under section 144.”
* As an order under section 145 of the Code, this appesrs to be defestive.
I can only infer from it that the Magistrate was satisfied that a breach of thae
peace was likely, by reason of the information given to him by the parties, on
which he had deemed it necessary to take action under section 144, This I
gather {rom his reference to the proceedings taken by him ostensibly under that
section and by his reference to Chattardhari’s complaint which he dismissed
on 10th March, 1909, A reference to the former of the above twa records
shows that he had received information from both parties that a hbreach
of the peace was likely owing to the dispute concerning this land, His
gatisfaction as to the existence of the dispute and that it was likely fo
cause & breach of the peacc may be gathored from the fact that in his order
ho states that it is proper that action should be taken under section 145, The
order, however, is clearly not properly drafted. It ought fo have sot forth his
reasons for being satisfied, It is not mecessary, however, in my opinion that it
shonld be absoldtoly self.contained, provided that the parfies have full
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information of the reasons which have induced the Magistrate o take action and
ave able bo make* their defences properly. It seems lo mo clear that the only
object of causing the Magistraic to set forth his reagons is to enablethe parties to
know what case they have to meef,  In lhis present ecase, the applicants them-
selves (and to their knovwledge thoir opponents also) had informod the Magistrate
that the dispube which hud alrendy led {o ene riot was likely Lo lead to another
breach of the peaco, The Magisiraie in tho cud mainlaincd the olher side in
possession, and 50 the applicants who havo nob beon in ilie slightest degres
prejudicsd by the Magisirate’s owmission to ocord his yeusons in full, have come
here on rovision, They urge thab by reason of this omission it must be taken
that the Magistrate acted withoub) jurisdistion. Birosas is 1aid on the ruling in
Nitiya Naied Boy v, Parcsh Neth Sen (1) wheroin it was held that whore the
Magislrale omils in his inilial order under this seclion Lo stale the grounds of
his satisfaclion, the final order is withoub jurisdiction, Attention is also called
to the decision of the learned Chief Justico in Durad Kuar v. Fauteh Chand (2).
In the latier case there was much more than & wmere omission to record the
reasons of the Magistrate's satisfaction, The labier ollicer in no way followed
the procedure luxd down in Chaplor XL, and this Court held that his whols
action was illogal and withoub jurisdiclion, nob being based on any law in exist-
ence. It might possibly, however, bu infcrred fromr the judgment that the
learned Chicf Justico would have held the final order to be without jurisdiclion
even if only the initisl order were delectivo, though this is by o means clear,
In Hor Prasad v. Pedwrang (3) Reoasrns, J., held that though tho initial order
did nob set forth thedagisirate’s reasomsas explicitly as it might have done,
giill there had leen a substantisl compliance with the rcguircmments of the
Taw, and he rofused to interfere. That case was in other respecls disting.
wishable from that of Dared Luur v, Loteh Chund. In Bifer: Lal v.Chhagju (4),
Kwox, J,, held that where there was no order selting forth the Magistrate’s
reasons for buing subisfied that a dispube likely to cause a breach of tho"peace
existed, the proccedings wore noti such as are jusiified by Chaplor XII of
the Code. In the case of Khosk Muhomed Sivkar v, Nozir Mahomed (5),
the full Bench of the Caleubln High Court held that where an initial order
made by a Magistrate under seclion 145 (1), Criminal Procedure Code, is not
gelf-contained and does nob expressly state the grounds of his sabtisfaction
that a dispuie likely to cause & breach of tho peace exists, bub refers
to a police report in which such grounds are seb {orth, and on which the order ig
based, such order is nob defecbive, The Full Bench, however, did not decide the
second question which was referred o it by Ramriwz and Mooxrrszn, J¥, That
guestion ran as follows i—¢ Whether when an initial order made by a Magistrate
under seetion 145 (1) of the Criminal Procedure Code docs nob contain a stabes
ment of the grounds, such order ought to be treated as made without jurisdiction
or as an illegal order which vitiates the wholo of the subsequent proceodings and
renders void the final order under clause (3) of that scotion, or whether such a
" {1) (1905)I, Iu R., 89, Cale., 771, (3) Weekly Notes, 1908, p, 260,

{2) Weekly Woles, 1907, p. 51, foot-note.  (4) (1905) 2 A, L. J., 273,
(6) (1905) L, L, R, 88 Cule, 852,
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defective order is an irregularity in the exercise of jurisdiction by the Magistrate
not necessarily vitiating the subsequent proceedings bub justifying the inter-
ference of this Court, if it is shown that either party has been prejudiced by
reason thereof,” It is this same question which in my opinion srises in the
present cuse alzo for decision, In his initial order the Magistrate has merely
referred to the order purporting to have been passed under section 144 and then
says thab ib is proper to take proceedings under section 145, There is no doubt
that the previous history of the case and the complaints made by both parties
gave him good information and that he had every reason to be satisfied of the
existence of a dispute likely to cause another breach of the peace, Rampinr and
MeoKRRIRE, JJ., in their referring order remarked:—* We are: consequentily unable
to hold that the omission to state the grounds in the initial order makes it an
ovder without jurisdiction so as to invalidate the whole proceedings! Their
reasons are set forth on pages 356 to 858 of the report. It is unnecessary for me
to repeat them. Their reasons appear to me to be good law and for those same
reasons I should hold that in the present case the Magistrate’s final order was
not without jurisdiction and that the applicants have not been in any way
prejudiced, The question, however, is one of some importance and the trend of
opinion so far as it has been oxpressed in decisions of this Court appears to be
the opposite way. I therefore deem it advisable tojrefer this case for the decision
of a Bench of two Judges and I accordingly refer it."

The case was accordingly placed before a Division Bench and
re-argued.’

Mr. M. L. Agarwala, for the applicants,

M. B. E. O’Conor, for the opposite party.

Ewox and Karamar Husaix, JJ,—In this case there was a
written order and though it may be a defective one still both sides
were fully cognizant, a8 appears from the written replies they
filed, of the matter in dispute. There was salso no doubta
danger of the breach of the peace. This being so," we do nob
deem it expedient to exercise our power in revision, and there-

fore dismiss the application.
[Ses also Weekly Notes, 1907, pp. 50 and 265--Ep.]
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