
r,OL.:iII.X .AL-L&eABAI5 SEMEf?. '53
B e fo r e  M r ,  J u n i lc e  T y r r d l  a n d  M r .  J u s t i c e  D u th o i i .  288'.̂

■ Ju n e :':
' P I A R I  (D sfen i>art) 'v . K H I A U  I U M  (P l a in t if f  )»  '

O m is s io a  to su e  f o r  o n e  o f  s e v e r a l  re.m ‘‘d k 9 — 4 c t X o f l S ' i 7 { C i o i l P r o e . s i u r s  

■ C o d e} ,^ . i t - ~ - M o r i ( j i ig e .

A  mortgagee liad  two remedies in  respect o f tbe :iBort|fiigor’s breaeJi to pay 
the stipulated interest a t the tirae ,|ixed by the contraet o f mortgage, one beiMg a 

su it on foreclosure pruceedings to convert the oiortgage in to  a sale, and t lie  otber 

.a su it to recover li is  money against h is debtor by enforcenient o f h is lien  ivgaiiist ; 
the ^or|:gaged property. P e  sued fo r the firs t remedy in  respect of such breach, 

om itting the secondi. H is  su it "was dismissed nn the grimnd that he was iio t enti
tled to such remedy un til the expiration of the lEortgsige-terar!, B e  afterwards 

^«.ed fo r the second remedy. i?e?d that, inasmuch ss t iie  mortgagee was not at 

the time o f his suin<i fo r the first rem edy ‘ ‘ a pernon entitled to more than one 

retoedy>” not being en tit le d ” to the &s« but only to  the se.cond, h is omission at 

th a t time to s«e fo r the second remedy was not under s- 43 of A c t  X  of 187? a  bar 

to  h is afterwards su ing fo r it.

: Tfaf, defendant in tHs suit gave tlie plaintiff a* mortgage for
Bs. 500 on certg-in immoveable property, The iiistrament o f  mort^ 
gage contained the followjug, amongst other, stipulationsf 
(m ortgagor) shall pay ihe suid ainQtint with interest at two per cent, 
per meawsem within two years; I shall pay the interest every moatbj 
and in the event o f  default the rnortgaoee shall be at liberty to re^l  ̂
ijse the whole sura due to him, with the interest for two years, with-- 
,o»t ■̂ ?̂ aiting for the expiry o f the terra, by instituting a suit or hy : 
ipaking an application for foreclosure as absolute owner : these two 
.courses are open to the m ortgagee; it is optiouul with him to pursue 
whiche^per he pleases.^’ default in the payment o f  interest having 
ioceurred, the'plaintiff, mortgagee, applied Ti»der Kegulation X Y I I  
idf 1806 for foreclosure, and after the usual proceedings under tliai 
Kegulation had been tateii the niortgagfi was foreclosed. The 
plaintiff then sued the defendant for possession o f  the moT’tgaged 
properity. This suit was dismissed, it being held that it had been 
brought ‘ ^prematurely,*’ that is, to say, before the expiry o f  the term 
p f two years stipulated fqr the payment o f  the principal jiinount in 
ihe instr^meht o f  mortga»e;^^^ ®  thereupon instituted the
present suit, in whieh ho claimed to recover thn principal amount of 
the mortgage, Rti. SCO, and interest tlienion, from the dcifendant
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.personally, and by tlie sale o f  tliemorfcgagecl property. Tiie defend- 
’lAEi ant set up as a defence to the .suit, inter aim, tliafe it w a s  .Barred by 

tlie provisions o f s, 43 o f  A ct X  o f  1877, inasnraeh as tbe plaintiff 
was claiming a remeily wliieli he raiglit have claimed in the former 
gait, bill; omitteil ,so to do. Botli the lower Court disallowedi this 
eontontion. - On seconcl appeal to tlie High Courts the defendant 
ajraio contended tliat the suit was barred by the provisions o f  s. 
o f  A c t X .o f l8 7 7 ,  ■ ^

The *Scn?'or Gmmmment Pleader (Lala Jimla Prasad) and Sbab 
Jsad  for the appellant

Mr. Sirai~ud~dhi and Pandit AjiidMa Watli  ̂ for tlie respondent.

The jiKlgment o f the H igh Gonrt (TrRRiLL, J., and D cthoit, 
so far as it is material to the purposes o f this report, was as follows; ̂

T yrrill , J .— There is ingenuity in the other plea that tbe snit 
Is barred by tbe last, that is, the new, provision of s. 43 o f  tbe Givit 
Procedare Code; A  person entitled to more tban one remedy in
respeofcof the same oaiise o f  action may sue fo r  all or any o f his rem e- 
dies; bntif heomifs (except witli the leave o f  the Obnrt obtained be
fore the fe th e a r in g ’) to siie for any o f .=5uch rerncdips, bo shall not af
terwards sne for the remedy so ooiitted.”  li; i« ph/p.i that tbe plaintiff- 
respondent bad under his bond seoored to liiin two remedies in res--i 
peot o f Ms loan, a suit (a) on foreclosure proceedings to concert tbe 
mortgage transaction into an absolute sale to him o f tbe mortga^red 
property, and a snifc (h) to recover his money against bis debtor 
by en forcement o f  bis lien against the masonry boase and. againsit 
ber otber estate generally, He cbose to adopt tbe first remedy, omit
ting the second, when be brongbt bis suit for absolute sale o f  tb© 
property, . after procnodiiifj.s bniug bad nnder the Regnlatxbn fo r  
foreclosure in January, 1880, But tbo plaintiff-respondent 
mistaken in tbinkiag a,nd acting at that time as if be was apersoB 
then entitled”  to this aUernativo remedy. Tie was not so; and for 
this reason he was non-snited ill tbat aolion. beranse it had been 
brougbt ‘̂ prematurely,”  that is to say, i)cfc»re the expiry of the two 
years terov stipnlated for the payment o f tbe principal debt ib tbSi 
deed o f  mortgage. This decree was corree(:, being based on the prin
ciple laid down pa this snbjeot in  many leading oases, and most
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recently ia the Allahabad High Court’s ruling in the case exactly ISSl 
auaiogous to the present,— Imdad Bnsain v. Mannu Lai ( I ) .  There- 
fore the plamtiff-respondent was not, when he sued in 1880, a 
perBon entitled to more than one remedy. H e had. then only the 
remedy he is seeking to enforce in this present action. His remedy 
by  way of foreclosure and suit to make the mortgage and. absoiute 
sale was at that time inchoate only, and had. not aecnied. com'* 
pletely to the mortgagee. There is of course no room for the con® 
tention that the plaintiff’s cause o f action”  was not identical is  
both suits. It was so, being nothing else than his obligor’s breach 
o f  contract to pay the stipulated interest at the time fixed for such 
payment by the bond. Under these circumstances^ and in this 
Tiew of the law, the plea based on the last clause o f s. 43 o f the 
Civil Code cannot be allowed, and the decree o f the lower appellate 
Oouit must be affirmed* The appeal is dismissed with costs.

Appeal dismimed.

L.E., 3 A11.509. ■
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