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EAJIHDEA KISHOBE S£5fGH' (D.epesdak'f) v. EJkDHA FBASAD SINC3H
{PiAINIIFF}.*

S m & d m e n i  o f  p l a i n t — A p p e a l— A c i  X  o/1877 i O i m l  P r6ce :dure  C o d s ) ,  s i .  53j S8S ( 6 )

' The p la la t lff In a' saifc applied fo r the smendnwHt o f the pla int. The  (Jefeo- 

3aiit objectcii to t l i e  a m e a d m e n t j  and a day was fixed by the Court to r the 
s i o a  or T e j e a t i o a  o f .  t h e  p e t i t i o n  of a m 'e i i i i m e i i t  and t i e  deierm iaatlon o f the defea-* 

d e n t ' s  o b j e c t i o Q S  thereto.” The Courts after h e a r i n g  the parties, made aix order 

sliowirtg the “ p e t i t i o n  of amendiueat”  and re jecting the defeudant’ H objeetiou®. 

The d e f e a i i a B t  a p p e a l e d  f r o m  s u c h  o r d e i*  to t h e  H igh  Court. U e id  that, iaasmuch 
as orders a m e a d i i i g  p l a i o t a  then and there are not made appealable hy A c t S  o f 

1S77, a u d i t  was i a t o t i i i s  category, i f  laEo a a j  tit all? that such order nmsfe faH, 

such order was Hot appealable. .

Thb plaiBtiff io tliis suit originallj claimed 2,5S7 bighas 6 biswas 
o f  land sifcaated in a tillage called Cliaiadpur D jaraj o f wMcb lie 
specified the boondarifis. After tlie first lieariog o f  tbe snii 
appeared thafc 3,461 bighas 19 biswas o f  land were comprised witbia 
stick boundaries. The plaintiff thereupon preferred is petition to 
the Go art o f first instance, praying that the extra bighas 13 
Bswas o f  land might be considered to be inclnded in his claim-  ̂
End the plaint be amended atjcordingly. The defendant obfect^ci 
lo  the ameadtnant of the plaint; as prayed by the defendfintj. and 
a day was fixed by the 00«rt for the ‘ ‘ admission or rejection of 
the petition o f  amendmenfcj and the determination o f  the defendant's 
objections thereto.’ ’ After hearing the parties^ the Court deeided 
that the petition o f  amaadment ”  should be aIlov?edj r^ eclin g  th© 
defeiidant’a objections..

The defendant appealed to-tha H igh Oonrt against the order o f  
the Court o f  lirst iiusifuuifj, eonteading that the plaint had been 
improperly aniended, inasmtich as a plaint conld flot properly be ; 
tmended after the first hearing o f  the soitj and as the am-end- 
inent was not one which eould be made nnder s. 53 o f Aofc X  o f  
1877, and as the plaintiff’s caose o f action in respect of the extra 
iaad he claimed did not arise nntil after the instiUition o f the s-uit.

M  Government Pleader (Bixhu. D m rku
MMk B<ann^tji)y and Mnnshi Sukh Earn, for the aj.)pellant»

* F irs t  Appetil, No. 45 of ISSO, from  order of M au iv i Abdu l M and  Kh&B:. 
Sabord inaic Jad^ ê o f  Ghaziparj dated the 2S6h Febi'uary, 1880.



t88i  fo r fe ’- t r la l/ ’ On appeal to t lie  H igh  Court from  sticu aaa itjona i order, AeM 

that the appeal would not lie, as i t  in  rea lity  one from  an order passed ia  

appeal from  nn order return ing a pla int, which under the la s t claiise of s..588 of 

isrSGfi ’ ^  final, and not an appeal from an order remanding a case under
IK SiJSBH,' s. §82, the character o f the orig inal order of the appellate^ Court nat ik ia g  altered' 

iy  the passing o f the aiid itional older.

I f  this case the Court o f first instance (Mansif)' made aa order' 
feturning the'plain!; to be presented to the proper Goiirtj on the' 
grotind that its jurisdiction did not extend to the valoe o f  the sub- 
ject-matter in dispute.- The plaintifftr appealed froiM' this order 
to the District Court^ whicli, b j  an order dated the 6th F o v m b e r j’ 
1880j “ decreed the rfppeal,”  holding that the Munsif w as'cojii- 
|jetent to ’ try the suit. B y  a subs’equ'eiit order^ dated the 7th: Feb-*' 
2‘uary, ISS l, whieli the District Court ohS'Bryed it had accidentall/ 
diiiitied to make, the DistfiGt Colirt directed that the ‘'' case woultf 
Be returned fo;: re-trial.”  The d-efendant appealed to the High Court 
from the District Court’s order dated the 7th February, con- 
tending that the suit was'not cognizable in the Munsit’s Court;

Munshi iSuM for the appdkiifc.

M:unsbi MasJn jPraSatfj-for the respondeutsv

The judgment o f the Court (S teaight, iJ.j and !t?BE:^LEy 3". )i:v»f̂ ar 
delivered b y  . ■

StbaighTj'J .— A  preliminary GbjeGtiiJb is'taken by the pleader' 
for the respondents tlaat this' a]>peal cannot be entertaitiedj it be-' 
ing iu  reality from an order o f the Judge pass'ed in. appbal unde*  ̂
s. 5S8' o f the Civil Procediire Code from an order o f  the Mimstf 
under cl. (a), s. 57 o f the same Code. B y the last paragraph o f  
s. 5 88j orders passed in, appeal xmder that s'ecstion are dec-liarei* 
to be final. The conteution is valid one and must pr«vail, :Sh$' 
addendum, o f  the Judge to his' original order, ‘ ‘ 'that the ea'se ■will 
be returned for retrial,’ ’ tioes not alter the chiaractet o f  thii.t i>rde/  ̂
so as to bring it within s. 502 of the Code. The’ present appeal 
is therefore not properly from an. order remanding! a case that has 
been dismissed b]̂  the first pourt' on a preliminary poin t for re-trialy 
but from an order passed in appeal from an order returniDg a, 
plaintj which  ̂ is not appealable. The appeal i»ust therefore bq 
dismissed which

Appeal di&iTmsed>
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