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Pre-emption— ConditioTiai dcc'ce— Act X  of 1S77 ( Civll Proec Jure Cnde), s. 214—•
Computatlun a f period sp€cijlid fvr paifmtul qfi^areJrase-jaoiJQ/—floliia?/.

Tlse decree in a suit to enforce a r ijlit  o f  pre-GijiptioB, dated the 12tli Decem­
ber, 1879, declared that the plaintiff siiotiitl obtain possession o f  the. property oa 
payntent o f  the piirchasc-mouej’  “ within thirty ciaTS,”  but that i f  shcIi money was 
not so paid, the suit slwiiki staud dismissed. The period specified in the decree 
for  the payaient {if tlie pijrehaae-ifioiiey, the day on which the decree wass niaJe 
not being computed, expired on the l l t l i  January following. Tiiat <l;*y, was a 
Sunday: the piuintitf |tfuA tlie piireiiase-monej into court on the next day, tbe 
I2t.b Janxiary. ' JM ,/tlKit, isur^mucii as , tlie day on wMtii t!ie decree made 
shoiiM not be taken into acecmnt in eompating the period spt'cjfle i in the decree 
fo r  the payment o f  the piircliase-moiiey, nor t he last day o f tliat period* that day 
lieitig a Saiiday, the plaintii! had com plied with the coadstioQ imposed oa him 
by the decree.

Semhk that, i f  the plaintiff had actually failed to deposit the pnrchase-money 
■within thirty days as directed by the decree, his suit woiilr! liw e been liable to be 
dismisHed, as he could not have claimed to have such period coaiputed from  tlie 
date the decree became finaL

.T he plaintiff in iMs suit claimed to enforce/a Tiglit. o f'g re^  
eraption. Tlie C-ourt of first instance gave liiiii a deeree, ’bearing' 
date.tlie , 12tli D ecem ber,, 1879. Tfiis decree directed tliat. tlie 
plaintiti should obtain possession of tlie j.troperty in so it on pay- 
m e a to f  the piircliase-moiiey “  w itliiii tlu rty  days, ”  and tliat, if  
the pareliaso-money. were not paid w itliia that period, ‘M,he decree 
should be esiingdstied.,”  The period specified in the .decree for 
tlie payinent of the purehitse-moneyj.the.day on which the decree 
w.as made not being: eonipiitedj expired on the 11th Jauiiary^ 1880.' 
That. dtW was a Suoduy: tiie plai'iitiiF paid the purcliase-moaey 
iato' court on the nest dayj the IS tli January , rOii apj^ealby the 
defendants-from the decree of tlie Court of firs(; instance it was 
contended on tlieir behalf thiit th a t decree. sl:u>iild'he^set 'aside 
the plaintiff had not deposited the|iufchiise-iiioiiey. within jH© period 
specified in. the decree... .-.T!i6\iower,a|)pellate Coiirfc ■ allawed.'-this 
oontentioii.
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*  Second .Appeal, No. 913 «if ISSO, frt,}ni. a . decree o f H. I>/ Wi!1oe.fc,' E*;!!., Jndgo 
o f AKi»ig!ith, dated the 1 t M'ay, i S.SO, revc.irsiag a ' decree o f . 'Mirz'a Kauiar-ud-din 
A lim dj.M uttslf^olAzaw gai'h j d.atetiihe.iath.Dtieember, 187,9.;



O e second appeal to the Higli Oouvt tbe plainfciff contended {!) 
that the period for the paym enf o f tlie purcliase-moiiey into court 
specified in the decree o f the Coiirll" o f  fii'st instance should he 
computed from the day on which that decree became final ,• and Md 
( ii) that, as suoh period only began to  run on the 13th December^ 
and as the 11th Jamiary, being a holidayj should not be computed, 
the piirchase-money had been deposited within time.

M t. M iblett and Lala JoMte Za?, for the appellant.

The Government JPlmdep (L&la Juala Frasad) and Mnn-
ehis Mamiman Frasad and Kashi Prasad, for the respondents

The H igh  Court (Stuart, 0 . J,, and STBAieHT, J .,)  delivered 
the following judgoaents

Straight, J .— It seems to me that this appeal must prem il, 
and that the case should be remanded back to the Judge for deoi- 
iion on the merits, he having disposed o f  it on a preliminary point.
It does not appear to me to be necessary to discuss the first plea 
urged by the appellant. : rThe MuEsif was acting within the po#ers 
given him by s. 214 o f the Procedure Code, and I  am by no means 
prepared to hold that, had the pre-emptor actually failed to pay 
the purchase-money, directed to be deposited by the decretal order^, 
within thirty days, his suit would not have been liable to be dis­
missed. But. as a matter o f fact  ̂ I  camiot see that there has been, 
any breach o f the condition imposed, by the Munsif as to payment 
in to  court the pre--emption amount. His judgm ent was passed 
npon the 12th December, 1879, and it certainly would be straining 
Scatters to hold that any portion o f  that day Was to be taken into 
account, in fibmputing th© period allowed to thô  pre-emptor ix> 
satisfy the vendees and seen ve M l e ffect to  his decree. Thirty clear 
days, which it must have been intended he shonlfl hare, would 
have give^n him until tho 11th January following, but this happen­
ed to be a Sunday, and the amoiunt was duly deposited on Monday,, 
the 12th. It seems to me, therefore, only reasonable to regard 
this as a compliance with the condiiion imposed by the Munsif, 
and in adopting a contrary view, the Judge acted erroneously. I  
would accordingly decree the appeal, reverse the decision o f  th<̂
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lower appelliila Co5irt, and remaii<i tlie ease for rr-plaeeiiieiifc on th e  
file and disposal upon tiie iiserits.- Costs will follow* the result."

Si'i’ART, Q. J.-—I npproTe of, and concur in,, the order of remanci 
proposed by M r. Ju stice  S traig lit.

, C a u s e  m n m d m h

T H E  IN D IA N  L A W  E S P O S m

Before Mr, Jusiiee Sirmvjhi and Mr.. Jmiice Duilmtf,

H ilU JI BAM (?LAmnTf) ». Txir.A SIK■GF̂  (Defskdahic).®

‘GitanUan and :Miiwr-r~Marig'igs "eiihont the muctim. o fth 'V iv il Oouri— Act X £  
iif'lSSS, s.. Id— Omlraci—Ilatiiication mimn

A  m inor t'aunot r a l i f j  H m ortgage o f Ms !nr«r(0|-eable p ro p e r tj made Isy 
gaaj"iian under A ct X L  o f 1858, without the ssDctiou of the C ivil Gottrt,
sticli a cjortgage liciiij; under s. 15 o f  that A c t  to id  06 iniiw,

THsfects of tijis cage are sufficiently stated: for tbe purpose  ̂
pi iliis repprfc ill the jtid^rmei'it.of the High CoarL

IIqnuriiqn Pntsad, for tlie appellant.

JJudhia Sath and llimshi Kashi f<St ft© r©Sr
poDxlent..

■ Higb. Oourfc (StraighTj J., and D-xjthoit, J.j .̂delifereS'.tliQ
follom iog j i i d g m e n t «

V". .Straight,,'j.— Oa,,the 29fch Aiigastj 1872, Prem Sukbj the 
certificated'gaardiaTJ. of the defendant} Tara Singh, then a mmory 
liTpothQcated certai!! iramoTeable propertj'belonging'■ to his ward 
to-Jtwan and Chatfcarj for an adnrace of Rs., 95j which was to be 
repaid- on oj; bef«>ra the Ist Eebmarj, 1880. It  is admitted that 
Prem SiiMi did this wilhotit the sanction of the Civil CQurfc fir t̂ 
^btaiaed, as required by IS, qf Act X L  .of 1858. It'is obvloiiSj 

.’ therefore, that this coatraet wa| Toid. .' On the,,llfeh.'Septej3?be% 
1878,1’ara Singh Mmself executed'a bond for Bs, 47, bypolhec^tittg: 
property for its repayment, but this instrameist was nofcT ĵgisteEecl.

: Its bearing iiporn the present ca ê is that it contains the, foliowing 
passage;: ‘̂ Besides th is bond there is one borid (regrstered)

Becond Appea!^ .No. 6T o f laal» i'fosii a ri<-(.*rt'(-; of Salfeaa: E asw ;
Judge <?f Agra, 3atM .the 27th, "!5C'pt(ti)il>L’r, reversing f  ifipieg 

o f Maiilrl Hubara.k'ttl4a.l?, dated iha iUU J u iie /^ O i


