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most proper one, and that the Sessions Judge rightly decliced te
disturb it in appeal.

With regard to the sevéenth gréund urged in the petition, it
appears to me that it has force. I do not think the Magistrate
was empowered by s. 418 of the Criminal Procedure Code to
direct the destruction of the books surrendered by the applicant.
I am far from saying that it would not have been a most proper
order for him to make, if express sanction had been given him by
law to do so, but in my judzment it would be placing a very
strained construction upon the words of s. 418 to hold them as giv-
ing him any such authority. I am glad to observe thatin cl. 532 of
the proposed new Code of Criminal Procedure a specific provision
on the subject finds a place, though I may perbaps add, having
regard to the fact in the present case that the applicant voluntarily
handed over all the copies of his two books to the Magistrate, that 1§
would be more convenientif no such limitation were made as might
be inferred from the words—*which remain in the possession
or power of the person convicted.” I have only further to remark,
with respect to the seventh ground urged for revision, that the books
having been destroyed, it is obvious I can pass no order about them,
which could have any practical effect. (The learned Judge then .

proceeded to dispose of the eight ground.)
Application rejected.

APPELLATE CIVIL.

Before My, Justice Straight and Mr. Justice Duthoit.
AHMAD ATA (Praintirr) v. MATA BADAL LAL (DereENDaNT).*

Death of plaintiff-appellant—Order directing suit to abate—Appeal—Act X of
1877 (Civil Procedure Code), ss. 2, 366, 588 (18).

An appellate Court rejected the spplication of the legal representative of &
deceased sole plaintiff-appellant to enfer his name in the place of such appellant
oh the record, on the ground that such application had not been made within the
time limited by law, and passed an order that the suit should abate. Held that
the order of the appellate Court, passed under the first paragraph of ¢. 366 of Act

*Second Appeal, No. 11 of 1881, from a aecree of M. 8. Howell, Esq , Judge of
daunpur, dated the 29th September, 1880, afirming a decree of Pandit Soti Behari
Lal, Munsif of Jaunpur, dated the 15th December, 1379,
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- X of 1877, not being appealable nnder o, (18}, w 834 of {bab Ach, ner bolug &
decree within the tcrms af &, “fram which .a secmd appeal wouki fic iy s il
appealsble,

Tu1s suit was. mstztutﬂr‘ by one Jokban Biti.  The Uou ol
first instance dismissed the suit, and on the 20th Jannary, 1580,

~Jokhan Bibi' preferred an appeal from its deerce. On the 4th

June, 1880, while this appeal was pending, Jokhnn Bili died.  On

~the 28th September, 1880, while the appeal was stitl pending,

Ahmid Ata, the husband and legal 1'e;;xv~eut¢m*fw SJolihan Bibi,
applied to the uwer appellate Conrt to Lave his naroe entered on
the record in her place. The lower appellute Conrt rejocted this ap-
plication, on the ground that it had not been make within the time
allowed by law, and that, assuming that it might be admitted after

time when the applicant showed that he ha.ci sufficient crase for

“hot presenting it within tinie, the applicint had not shown suffici-
ont canse for not presenting it within time; and made un order
under s. 366 of Act X of 18?7 “that the suit should abate.”

- Ahmd Ata mppemied to fhe igh Court, mmenduw that ﬂxff
g lower appellate Court was not competent to  sirike off the appeal;™
s_md that he had sufficient canse for not muking his <.qapl;catmm
 within time, |

Minshis Hanuman Frasad and Sulh Ram; for the appellant,
Munshl Kashi Prasad for the respaudant

The Hmh Caurt (STRAIGHT, J., and DLTHOIT .,) delivered ﬂ 1
f:ﬁlm&mg Judcfmenb fmm

- Srrarear, Jo—A prelxmlmry objection is taken by the pleadmj
for the- r{:s;'mndent to this appeal being entertained. He argues
that the order of the lower appellate Court, passad, under the first
pamrrraph of s, 866 of the Civil ‘Procedure Code, is not mppmi:tble
under ol. (18); . 588 of the same Act, nor, isita dacree within the
terms of s: 2 from ‘which & séeond. appeal wnuid lw., We are of
opinion that this. content;wn has force, and that it is fatal bo the

gnneal. which must be &smmsad with.costs’

Appiud dismissad,
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