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most proper one, and that the Sessions Judge rightjy declined to 
disturb it in appeal.

W ith regard to the seventh ground urged in the petition, it 
appears to me that it has force. I do not think the Magistrate 
was empowered by s, 418 of the Criminal Procedure Code to 
direct the destruction of the books surrendered by the applicant. 
I  am far from saying that it would not have been a most proper 
order for him to make, if  express sanction had been given him by 
law to do so, but in my judgment it would be placing a very 
gtrained construction upon the words of s. 418 to hold them as giv
ing him any such authority. I am glad to observe that in cl. 532 o f 
the proposed new Code of Criminal Procedure a specific provision 
pn the subject finds a place, though I may perhaps add, having 
regard to the fact in the present case that the applicant voluntarily 
handed over all the copies of his two books to the Magistrate, that it 
w'ould be more convenient if no such limitation were made as might 
be inferred from the words— “ which remain in the possession 
or power o f the person convicted.”  I  have only further to remark, 
with respect to the seventh ground urged for revision, that the books 
having been destroyed, it is obvious I can pass no order about them  ̂
which could have any practical effect. (The learned Judge theo 
proceeded to dispose o f the eight ground.)
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Before M r. Justice Straight and M r. Jf'?iice Dutlioit.

A H M AD  A T A  ( P l a i n t i f f )  v . M A T A  B A D A L  L A L  ( D e f e k d a t s t )  *

Death of plaintiff-appellant— Order directing suit to abate—Appeal—Act X  of  
1877 {Civil Procedure Code), ss. 2, 366, 588 (18),

Aei appellate Court rejected the application o f the legal representatiTe o f a 
deceased sole plaialiff-appellant to enter his name in the place o f such appellant 
oh the record, on the ground that such application had not been made Avithin the 
time limited by law, and passed an order that the suit should abate. Held that 
the order o f the appellate Court, passed under the first paragraph o f s. 366 o f  A ct

*Seco))d App^eal, No. 11 o f 1881, from a decree o f M. S. Howell, Esq , Judge of 
Jaunpur, dated the 29th September, 1880, affirming a decree o f Pandit Soti Behari 
Lai, Munsif o f Jaunpur, dated the 15th December^, 1579,



X .of 1877, BOt being appealable nnacr cl. (18), ss. 63« of imi Act, nnr.l5«sm«a ' JHSi 
decree within the terms o f a, 2 frora which.a socnaj appeal woiilil !k , w?wm t  ™ *  
a|ipealftble. ’ AHMa.» J

T h i s ,  suit; t ? a s . in s t i t u t e d  h r  o n e  J o k h a n  B iW . Th*;’ C o u r t  o f
' ^ lî  ?rf Jt

nrst instatic.e dismissed the suit, atid cm this 20th Jsoinary, ItibO,
Jokhan Bibi preferred aii appeal from its tle '̂rce. Oii (nc 4tli 
June, 1880, while tliis appoal wa.'j pendia,^  ̂ Joklsjia Bibi dk'ii. On 
tlie 2Sfcli Septembor, lS8()j uMle tite appeal was siiit \̂ avlhv̂ ,̂
Ahmad Ata, tlie Inisbaml and ifigal reprcsstuitativo of JokJuiu Bibi, 
applied to the lower apiKilLitc Court to have Jiis Jiaiue yiUereii o« 
tile record hi her place. The lower appellate Court rejtielod tin's ap
plication, on the ground that it had not bet̂ n make witijiu tho tiintf 
allowed by law, and thatj assuming thrtfc it might be adiiurtejl a iW  
time when the ajipiicant showed that lie had snlBeiunt Lnrase ibr 
hot presenting it withia tiiiie, the applicant had not sliowii suffiei- 
o,nt cause for liot presenting it  within time; and n\aii';‘ un order 
wader s. 366 of Act X  of 1877 '̂ t̂liat the suit should akite,”

Ahmad Ata appealed to the High Court, eorttending thfit the 
;iower appeUato Court was not eonipefcent tf> strike off the appeal,;’^
Und that he llad sufficient cause for not making his appluiatiort 
within time,

Mimshis Ilamman Fra&ad and SuJJi Ram^ for the appelhnit,

Bfunshi A’asAi Ibr tlifi respondent,

The JIigh Court (STBAiGHTy J,, and 13cthoit, J.,) delivered the 
following judginenfc

StraighTj — A preliminary ol^ection is taken h\" the pleader 
for the res ponden t to this appeal bei ng en tertained. tU  argues 
that the order of the lower appellate Oourt, paased. itndsi" the first 
paragtaph of s, S60 of the Civil Procedure Code, is not appealable 
under, e l (IS), s. 588 of the same Act, nor. is it a.decree witbia the 
terms of S; 2 from which a seeoud appeal would lie. .We ar« o f 
opinion that this, contention has. force, and tliafe it . Is fakl to th0 
ftnneaL ivhich must be distttissfid with costs/

V O L .  ! r q  A L L A H A B A D  S E S I K S .


