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1SS1 been broken in consequence o f the mortgagees liaving purchased 
the rights of some of the mortgagors, and that a suit by one of the 
mortgagors for possession of his share was properlj maintainable, 
the value of the subject-matter o f the suit was the value of that 
portion of the mortgagee’s rights which the plaintiff alleged had 
been redeemed. Even had it been held that tlie property charged 
by the mortgage of 1816 had been further incumbered with the 
bond of 1824, the amount the plaintiff could have been ordered to 
pay would not have exceeded the extent of the one-fifth mortgagor’s 
share in his hands, that is to say, a less sum than Es. 1,000. As 
between plaintiff and defendants the value o f the subject-matter 
in issue was therefore within the Munsifs jurisdiction, and he 
rightly entertained and disposed of the suit. W e may add that 
this point has already been made the basis of a considered judg
ment of this Ooarfc— Gobitid Singh v. Kallu (1)—in which previous 
rulings were considered. We are therefore of opinion that the 
Judge should have heard the appeal to him, and as he disposed of 
it iipon a preh'minary point, we remand the case to him under 
s. 562 of the Civil Procedure Code for trial on the merits.

Cause remanded.

Imj 26.
J3e/i)re Mr. Justice Straight and Mr. Jmtice Tyrrell.

MAKUND AND OTHERS (Dbi'endakts) V. BAHOEI LAL (P la .in o tf) .*

to iegin>—Burden of proof—Irregularity not affecting merits—Fowers of appel
late Coiirt— Act X  of 1S77 {Civil Procedure Code), s. 578.

The defendants in a suit on a bond admitted the execution of tlie bond, but 
denied that they had received, as the bond recited they had at, tbe time of its 
execution, the consideration for it. The Court of first instance instead of calling 
on the defendants to establish the fact that they had not recaved the consideration, 
for the bond, as it ought to have done under the circumstances, irregularly allowed 
the plaintiiS to produce witnesses to prove tliat the consideration for the bond had 
been paid at the time of its execution. The evidence of these witnesses proved 
that the consideration of the bond bad not been paid at the time of execution, and 
that, if it had been paid at all, it had been paid at some subsequent time. The 
plaintiff did not give any further evidence to cstabli.sb such payment, and the 
Court of first instance, without calling on t'uo dcaondiints i o esi ablisli their defcncc.

Second Appeal, No, 32y[) of 1880, from a clecrcc of G, ]■;. Knnx, 1>sq„ .Tudgc 
Of BiiTuln, dfued Lhe ‘i(5l.h Aujvust, 1880, rever-in;? -j, decree of raadii Kam'Narain. 
Munsif oj; ilainirpur, dated the IStb ijuly, ISSO.

(1) I . L . B ., 2 A ll. 778.



dismissed tlie suit., The lower appellate Court held that the defendanfs should 1881
hare been retuired to hegia under the circumstaucess and rerersed the decree of
the Court of first; instance, and gave the plaintiff a decree. M.A'K.m

Held that, although the plaintiff ought not to have begun, yet as he had done Basori L  
80j and his witnesses had proved that the consideration for the bond had not been 
paid as admitted in the bond, a new case was opened up, in which the onus was 
shifted baok to the plaintiff to establish that he had, not at the time alleged iathe 
bond, but at some subseq.uent time, paid to the defendants the consideration for 
the bond. Also that it was doubtful, having regard to the provisous of s. 578 of 
Act X  of. 1877, whether it was competent for the lower appellate Court to reverse 
the decision of the Court of first inst.ance ; but even if it were, the lower
appellate Court should not have ignored what had taken place, but should have
dealt with the case in appeal in the.shape it came beteeit.

T h e  plaintiff in tliis suit claimed Rs. 85, principal, and 
Eg. 38-13-0, interest, total Bs. 123-13-0, on a bond dated the 28th 
August, 1878, purporting to be executed by tbe father of the 
defendants. This bond recited that the obligor had received the 
consideration for it. The defendants admitted that their father 
had executed the bond, but denied that he had received any consi
deration for it, alleging that the plaintiff had promised at the time 
and place of execution o f the bond to pay the consideration to the 
obligor when the latter returned to his village, but that he had not 
done so. The plaintiff called the two marginal witnesses to the 
bond and a third person to prove that the obligor had received the 
consideration at the time of execution of the bond. These wit
nesses deposed that the money was not paid to the obligor at the 
time of execution, and one of them further deposed that the 
plaintiff iiad promised to pay the obligor the money at his home, 
but that he had not done s‘o. The defendants did not produce any 
evidence in sapport of their defen ŝh to the suit. The Court of 
first instance, having regard to the evidence of the plaintiff’s wit
nesses, held that “  the plaintiff’s claim was not proved even from 
the evidence of his own witnesses,”  and dismissed it. On appeal 
by the plaintiff the lower appellate Court held that the party to 
begin in a case of this nature was the defendant, and that the 
burden of proof in this case hij on the defendants, and they had 
not discharged it, and it gave the plaintiff a decree for the amount 
claimed by him. . , 'v,, .

On second appeal by the defendants it was contendffl-' on their
■ behalf that, under the eirometances, the burden o f p i^ n g  that the
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1831 consideration for the bond had been paid lay on ihe plaratiff, and 
— "■— "" as he had failed to prove this fact, the Oonrt of first instancjQ had

V, properly dismissed his suit, 
ffoai L a i.  ̂ ^

Bahu Jogindro Nath ChcmdJiri, for the appellants.

Pandit Bishamhliar Natlî  for the respondent.

The judgment of the Court (Stbaight, J., and Tyerell^ J.,) 
was delivered by

StraighTj j . — The plaintiff-respondent saed in the Munsif’s 
Court to recover Us. 123-13-0, principal and interest, due upon a 
bond dated 28th Anguat, 1878, b y ‘enforcement o f lien against 9 i 
biglias 16 biswas hypothecated. The defendants-appellants admit
ted the execution of the instrument, but denied that they had 
received any consideration, and the onus -was therefore upon them 
to establish their plea, and they should have been called upon to 
begin. It seems, however, that the Munsif did not adopt this 
course, and the pleader of the plaintiff proceeded to call witnesses 
in support of his client’s case, mainly, we presume, for the purpose 
of meeting the defence set up on the other side. Two of the 
marginal witnesses and one other person deposed that the money 

‘ recited in the bond as having been paid was not paid either at the 
time of or before its execution, but that, on the contrary, the plain
tiff promised it should be paid upon the return of the parties to 
the village. The effect of this evidence therefore was to negative 
the conclusive presumption otherwise to be drawn from the terms 
of the bond, that the consideration had heen satisfied by the obligee 
at or before execution, and to indicate a payment of it at some 
other time. The plaintiff’s pleader, apparently disconcerted by his 
own witnesses thus playing him false, did not bring forward any 
further proof to establish any such paynient,''ahd without ' oainiag 
upon the defendants to substantiate their plea, the Munsif dismissed 
the claim. The Judge, in appeal, hoiding that the defendants should 
have been required to begia, reverssed this- decision, and decreed 
in favour of the plaintiff. The somewhat startling effcct of ({his 
judgment is that, though there is--uncon'oradicrod evidence to be 
found iri the record tKat tHe'pres-nnplion of payment to be inferred 
from the terms o f the bond^ which would primarily have thrbwnlke



onus upon tlie defendants, was negatived, yet tlie Jadge has acted ISSl
as if sacli presumption were in full force. No doubt the Munsif 
permitted an irregularity of procedure in allowing the plain tiff’s v.
pleader to begin, but having done so, and the witnesses having 
proved that the consideration had not been paid as admitted by 
defendants in the bond, a new case was opened up, in which the 
omis was sHfted back to the plaintift to establish that he had  ̂
not at the time alleged in the bond, but at some subsequent date, 
paid to the defendants the money alleged to have been lent. Hav
ing failed to do this, his suit was properly dismissed by the Munsif.
We much doubt whether, haviag regard to the terms of s. 578 of 
the Civil Procedure, it was competent, for tb© Judge to reverse the 
decision of the first Court, but even if it was, he should not have 
ignored what had taken place there, and should have dealt with 
the case in appeal in the shape it came to him. W e cannot main
tain his decision. The plaintiff was riglitly held by the Munsif to 
have failed to prove his case, and the Judge should not have dis
carded. the evidence of the three witnesses called on his behalf.
The appeal must therefore be decreed with costs, the decision of 
the lower appellate Court reversed, and that of the Mansif restored.

Appeal allowed.
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Before Mr. Justice Straight and Mr. Jmilce Tyrrell.

HIEA (PLiiNTiFE’) t>. UNAS A LI KHAN <Defesdam ).*‘

Pre-emption— Act X  of 1877 (Civil Procedure Code), s. 310.

TIxe req,uirements of s. 310 of Act X  of 1877 arc not satisfied by the co- 
sliarer preferring his claim to the right of pre-emption before the property is 
knocked down, and ofEering to pay a sum equal to tliaf; bid l)y tlie Iiigliest 
liidder. That section contemplates a distinct bid iiy the co-sharer in the ordinary 
manner of offering bids. Tej v. Go&ind Shffk (1) folio-wed.

A  SHAEE of certain undivided immoveable property was put tip . 
for sale 4n exeontion of a decree, and was knocked down to the 
plaintiff in this ,=uit. Immediately before the hammer fell to tho 
plaintiffs bid, ihe defendant in this suit, a co-sharer of siicli share,

* Second z\ppoal, No. 12!il of ISKO, frojn ii dpcroo oi W . 3'Jnthoil,., ICso , Judge (>£
 ̂Shahiahaiipur, dated the 3rd Sept ember, 1S30, rovcrriing a dccrec Oji Jiaid JMuhauuifiad 
Muusif of West Cudiiun. dated tho .luly, ISisO.

(1)1. L .B , 2 All. 850.
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