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Bb/ot& Sir Robert Stuari  ̂I{t,, Chief Justice, and Mr. Justice Straight.

BILLIiTGS (Dei'bndant) The UNGOVENANTED SEE VICE 
BANK (Plaiktiff).*

Promise to pay a debt barred hy Act I X o f  1872 {Contract Act), s. 25 (3)—
Judgment-clebi.

The holder of a flecrec for money, dated the 22ad Jxme, 1S33, applied lor 
execution ou the 23rd Fefaruary, 1SQ9. In Saptcmher 18G9, before the decree 
had hesH esecuteil, tho indgment-debtoi', R,dmitting that a certain ataoui\t was 
due under the decree, agreed to pay such amouut by instalaicnts^ find that, if 
default were made, the decree should be executed for the whole amoimt thereof. 
Default having been made early in 1873 the decree-bolder applied at once for 
esecutioQ of the decree. Oa the 5th May, 1873, a petition, signed by the judg- 
ment-debtor, was preferred on bis behalf to the Court executing the decree, 
such petition being in effect as fo llo w sE x e cu t io n -ca se  for Es. 6,839-15-3: in 
this case the decree-holder has filed an application for execution of his decree 
in consequence of a default in payment of instalments : the fact; is that the 
petitioner has failed to pay the instalments simply owing to illaessj otherwise he 
has no objection to the decrec-holder’s demand: ia future he will not fail to pay 
instalments : ho has written a letter to plaintiff asking him to pardon his breach 
of promise and to agree to realise the dccree-money by the instalments formerly 
fixed, and to stay execution of the decree for the present; the decree-holder has 
granted this request; the petitioner thei’efore presents this petition and prays 
that monthly instalmenta of Rs. 150 may be fixed, and execution of the decree 
be postponed for the present; in case of default being made in payment of two 
instalments in succession, the decree-holder will be at liberty to realize the 
balance of the decree-money with interest at twelre per cent per annum.”  At 
the time such petition was preferred osecatioa of the decree was barred by 
limitation. Beld that a “  debt" wittiin the meaning of s. 25 (3) o f A ct IX  of 
1872 includes a “  judgment-debt” , and such petition was a promise to pay a 
debt barred by limitation within the meaning of that law, and a suit founded oa 
such petition to recover the balance of the money due under the decree was 
maintainable.

T h e  facts o f tliis case are sufficiently sta ted  for t h e  ptirposes of 
th is  report in  the order of the H igh  Court h e te in a fte r get out.

Messrs. S i l l  and Leach, for th e  appellant,

M essrs. Colvin and  C o n l a n ,  for the respondent.

* IPirFt Appeal, No. 2 of 18H0, from a dccroe of J, Aloae, Esq., Sufeordiaate 
Judge of Agva, dated the Sth OotobcV; 1578,



The order of tlie H igh Ooiirfc (S td a e t, 0. J . ,  and S tra ish t, J .,) 
^  jg m aterial for the purposes of this report, was asilJjLINGS

follow s;—
E U ncote-

c-TbahS* O r d e r .— This was a suit b ro u g h t by  H r. 0 . W . Stowellj the
M anager a t A gra of the U ncovenanted Service Bank, L im ited, 
to recover Rs. 4,^94-3-6, balance o f  Rs. 6,839-15-3, due from  the 
defendant uader an alleged agreem ent made between the parties on 
the 5th M ar, 1873, with in te rest a t  the ra te  of twelve per cent., 
am ounting to Rs. 2,260-14-6, or in  all Rs. 7 ,265-2-0. The defend
ant, W illiam  Alfred Billings, in the lower C ourt contested the 
plaintiff‘’s claim on the following g ro u n d s :— (i)  That the a rra n g e 
m ent of the 5th May, 1873, was D ot a con tract w ithin s. 25, cl. (3), 
o f the Contract Act, and could n o t revive a  debt already b arred  by 
lim ita tio n ; ( i i )  tha t even assnm ing i t  to be a fresh contract, the  
su it is barred by lim itation, which began to ru n  on the 5th Jan u ary , 
1876 ; fiii) th a t the letter of the 8fch M arch, 1876, sent by defend
an t to the plaintiff, should not be adm itted in evidence as an acknow
ledgm ent of liability within s. 20 o f Act I X  of 1871, being insuffi
ciently stamped, and because it was w ritten  after lim itation had 
ru n  out, and also because it was obtained by  f ra u d ; (iv) that the 
cause o f action, i f  any, aocraed on the 5 th  Ja n u a ry , 1876; (v) th a t 
the defendant is not indebted to the  Bank, b u t on the contrary  the 
B ank owes him  a snin of Rs. 70. The Subordinate Judge of A gra 
decreed the plaintiff’s claim, deciding all the points taken in the 
statem ent of defence against the defendant. The defendant now 
appeals to this Court, anti the questions raised before the Subordi
nate Ju d g e  are substantially repeated here, these further contentions 
being u rg ed :— fi) That, as the arrangem en t of the 5fch May, 1 873, 
is contained in the petition to the C ourt a t  M eerut, if  i t  ^m ounts to 
a .fresh  contract between the parties, i t  is inadm issible in evidence 
as not being stamped in aoeordanoe w ith law ; (ii) that the acknow
ledgm ent of the 8th  March, 1876, is equally  inadmissible w ith ou t 
a  stam p.

The folio \ring facts m ust be recapitu lated . I ’or sometimo 
prior to 1868 the defendant had been borrow ing money of the  
Uncovenanted Service Bauk, and o n  the 22nd Ju n e  of th a t year 
a judg raeat for a considerable am ount was obtained against Mmj
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wLich, upon appeal, was confirmed by this C ourt on tlie 5ili J a n u -
ary , 1869. Application for execution was m ade to  tlie C ourt a t g im sas
A gra  on tlie 23rd B’ebruary, 1869, and after inquiry  Hs. 7,069-14-5•' • XtiE U ’̂CO
liaviiio; been found to be due from defendant to  the Bank, a  ce rti- nanted 
ficate was gran ted  to the decree-boldor, M r. Stowell, au thorizing  
h im  to take out execution iu  the Uourt of the Ju d g e  o f M eerut, 
w ithin whose ju risd ic tion  Mr. Billings was then residing'. B u t 
before any active steps had been adopted to realize the decree 
M r. Stowell and the defendant entered into an agreem ent on the 
7th September, 1869, by which the latter, adm ittin g  th e  am ount 
due from him to be Rs, 7,879-14-5, promised to pay it in  m onthly 
instalm ents of Rs. 150, and if he made default, the whole decree 
was to be executed a t once. The instalm ents would appear to 
have been paid for sometime wdth reguhirity , bu t default hav ing  
occurred early  in 1873, application was a t once m ade to  execute 
th e  whole decree, and on the 15th A pril an order allowing it was' 
made. B u t upon the 5th May, 1873, the pleader for the decree- 
holder filed a petition signed by the defendant to the following 
e ffec t: ®xeoution-case for Rs. 6 ,839-15-3: in  this case the  
plaintiff, decree-holder, has filed an application for execution of 
his decree in  consequence of a default in the  paym ent of in sta l

m ents t th e  fact is th a t the petitioner has failed to pay the  in sta l
m en ts sim ply owing to illness, otherwise he has no objectioti to  
discharge the plaintiff’s demand : in future he will not fail to puy 
any  in s ta lm e n t: he has also w ritten  a le tter to the plaintiff asking 
h im  to pardon his breach of promise, and agree to realize the 
decree“money by instalm ents formerly fixed, and to stay  the execu
tion of the decree for the p re s e n t: the plaintiff has also g ran ted  
th is request of ihe petitioner : the petitioner therefore presents this 
petition  and p rays th a t m onthly instalm ents o f  Rs. 150 m ay be 
fixed, and the execution of the decree be postponed for the p resen t; 
in  case o f two d e fa n ts  in paj'm ent o f successive instalm entsj 
the  plaintiff w ill he a t liberty  to realize the balance of the decree 
m oney w ith in terest a t twelve per cent, per annum  : the execution 
case m ay l e  struck  ofi*.”  U poa  th is petition th e  execution was 
struck  off. A gain for sometime the defendant continued to  pay  
Ms instalm entsj bu t having asa in  m ade defeult on the 5 th  January^
1870J the decree-holder applied to the Gourt at Agra to execute
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■ t j s  decree. The defendant tlierenpon pleaded th a t its execution
Bxllings"” barred by lim itation, and furtlier tlia t it had already been
' satisfied by paym ent. On the 16th M ay, 1876, the Ju d g e  dis-!IE Uncote-  ̂ r   ̂ .
•Amm See- allowed the judgment-debtor s pleas, and ordered execution to pro-
iceBakk, appeal to this C ourt his decision wa,s reversed.

The decree-bolder being thus barred  from enforcing bis orig inal 
decree brought the present suit on 'the 28 tb  February , 1879, on 
tlie basis of an agreement of th e  5th Mny, 1873, and he alleges 
his cause of action to have accrued in April, 1876, when two suc» 
cessive instalm ents remained unpaid , and more particu larly  on 
the  31st January , 1877, when this C ourt allowed his judgm eu t- 
debtor’s objection to the execution of his decree.

The case on the part of tb e  appellant was very ably argued 
before us by BIr. Hill, and his substantia l contentions w ere th a t 
the contract contained in the petition  of 5th May, 1873, upon 
■which he urged tbe p lain tiffs su it was brought, was void, as being 
w ithout consideration: that exception (3), s. 25 of the C ontract 
A ct did not apply to it, because the  w ord “ deb t” used therein  did 
no t mean judgm ent-debt, and in  support of this view he referred to 
the analogous provisions of s. 20, A ct I X  of 1871, and quoted two 
decisions of tbe Calcutta Court,— K a l l ^  P r o s o v n o  R a z r a  v . U e e m  

L a i  M u n d l e  (1 ); M u n g o l  P r a s h a d  D i c h i t  v .  S h a m a  K a n t o  L a h o r y  

C h o w d l m j  (2). H e furtlier argued  th a t, assum ing the petition  o f 
5th. May, 1873, to  be a good contract, it  m ast be regarded as in  the 
na tu re  of a bond, and being insufficiently stamped, th a t it  was 
inadm issible in  evidence; also th a t the le tte r  of the 8 th  M arch,' 
1876, being w ritten after lim itation had ru n  out, was not such an  
acknowledgm ent as would give the  p la in tiff a fresh s ta rt, and  if  i t  

■was looked upon as a new contract was insufficiently stam ped, and  
therefore inadmissible. The p lain tiff’s cause o f action, he con
tended, arose upon the 5th Ja n u a ry , 1876, and the presen t su it 
no t hav ing  been brought till the 28 th  F eb ru ary , 1-879, is b a rre d  
by  lim itation.- M r. Leach, who followed on the same side, directed 
his atten tion  to the accounts, question ing  the accuracy o f  th e  
finding of the Subordinate Ju d g e  as to  the balance due, and a rg u 
ing, am ong other m atters, tha t paym ents m ade by  the defendant
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to  tlie Bank on account of the principal debt had im properly  1881
been credited to the  account of interest. F o r the responden t uillins,
M r. Conlan replied th a t the suit was not based upon the petition  w-
itself as a contract, b u t upon an agreem ent between the parties of 
which it was evidence, and in support o f his contention as to  its 
adm issihility he quoted R a m d e y n l  v .  J h a n n n a n  L a i  (1) j R, A.
1^0. 82 of 1876 decided the ^rd May, 1877 ; R. A. No. 85 o f 1876 
decided the  9 th  M ay, 1877. F o r such an agreem ent he argued 
the  barred  judgm ent-debt was good cousideration .— H e e r a  L a i  

M o o h h o p a c l h j a  x .  D h i n p n t  S i n g h  (2 ); and m oreover lim itation had 
not run  upon the agreem ent of the 7th Septem ber, 18(39, and as 
the plaintiff m igh t have sued the defendant under that, there was 
th is fu rther consideration. W ith regard to the letter of the 8 th  
M arch, 1876, he contended th a t was a clear acknow ledgm ent of 
liability  under the agreem ent of the 5 th  M ay, 1873, and  was 
given w ith in  three years from that date.

W e  are of opinion th a t this appeal should be dismissed and 
th a t the plaintiff should succeed. The only difficulty we have 
had is in determ ining w hether the petition of 5th M.iy, 1873, is to 
be regarded as the agresm eut itself, and therefore the basis of the 
suit, or w hether it can be treated as evidence of a  verbal a rraa g e - 
m-ent between the parties. I t  appears to us tha t, in order to  b ring  
th e  p la in tiffs  case w ithin exception (3), s. 25 of the C ontract A ct, it  
is necessary for him , before he can establish a good agreem ent, 
to show a  promise in  w riting  signed by the perso’i  to be charged 
tlk 'e w ith , and th a t it  is only upon such w ritten  pw rnise a suit can 
be m aintained, w hen the consideration for it i s a  oarred debt. W e 
do not th ink  th a t we can adm it a parol understanding  between th e  
parties of w hicb the petition is m erely evidence. I t  either is o r is 
no t a promise in  w riting  am oim ting to a eontraet w ithin exception 
(3 ), cl. 25 of the C ontract A c t I f  it is, tben  it m ust necessarily be 
the basis of the s u i t ; if  it  is not, thfjn the plaintiff’s case m ust faiL 
I n  our jadgmonfc, however, the petition of the 5tli M ay, 1873, dis- 
ti.nct.ly falls w ithin the torm s of t!ie section of the C ontract A ct 
already  referred to , and is a proiniso in w ritin g  signed b y  th e  ' 
person to be charged thcrcw iih  lo pay  a  debt of which tho cred ito r
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_ 1881 miglifc have enforced paymeDi b u t for tlie law  relating to the  lim ita-
b;  ̂ suits. W e see no analogy in  tlie term s of s. 20 of A ct IX  o f
IX 187L fur while tliey deal with an acknow ledgm ent of a debt during'

UNOorE- ’ . V . ,  r ,
iffjjo See- the pei'ioil lim itation is running, tbe seciion of the  Contract A ct
CIS Bank, ^yiih w hich we are dealing makes a barred debt in specific term s

good consideration for a promise in w riting to pay. The phiintiff’s 
su it therefore can properly be m aintained on the petition of 5 th  
M ay, 1873. B u t i t  is further contended th a t as a contract the 
petition is insufficiently stamped. The objection is taken for the first; 
tim e iu this Court, and were we constrained to give effect to it, w e  

should certainly afford the p la in tiff all the opportunities th a t 
could be given him to make up any deficiency. B ut it does no t 
appear to us that the appellant’s contention tha t the petition 
am ounts to a bond can be m aintained ; on the contrary the docu
m en t seems naturally  to come w ithin art. i l ,  sch. ii, Act X V II I  o f 

1869.

(A fter holding that the le tte r o f the 8 tb  M arch, 1876, was an
acknowledgm ent within s. 20 of Act IX  of 1871 of the liability under 
the agreem ent of -^th May^ 1h73, and of the  debt due to the Bankj, 
and that being sufficiently stamped i t  was properly receivable i n  

evidence in order to save Hmitation, and the suit had therefore been 
properly  brough t and was w ithin tim e, the order continued as fol
lows ’.'i The rem aining q^uestion relates to the accounts and to the 
precise am ount of principal and in te rest to be decreed to the  p la in
tiff. a re '“no t altogether satisfied a t the mode in which the 
Subordinate Jud.ge.arrived at the sum  decreed by him, and befoite 
finally disposing (.f this appeal we th ink  th a t it would be desirable 
to  subm it the accou.uts to some person o f experience and ab ility  
iu  banking m atters, to be agreed upon between the, parties and  
approved of by this Gourt, for him to determ ine what the balance 
is rem aining due from' Mr. B illings to the Bank. H is  startino- 
po in t should be the 5th M ay/2 ^73, when the defendant adm itted  
Ks. 6,839-15-3 was owing from 'h im . W hen  this inquiry has been 
made and a report sent iu  to u/s, we can then proceed finally  to

t h e  IINDAH L iW  REPOSTS. [VOL. I l l ,

dispose of the case. F or the p 
th a t this appeal is dismissed in

iresent i t  would be sufficient to say  
so far as objection was taken  in

appeal to the plaintiff’s maintaid;ing his su it, bu t the am ount to be
decreed to him and the question |of costs are reserved.


