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session. W hen siicli a su it is bronglifc tlie roortgngor m ay contcst 
the valid ity  of the eonditional sale, tlie regu la rity  o f the foreclosnre 
proceedings, and m ay show tha t nothing was due. B u t the  issue 
will be, so far as the rig h t of redemption is affectedj w hether a t the 
end of the year of g race any th ing  was due to the m ortgagee, and 
i f  so, w hether the necessary deposit had been m ade. I f  the m ort
gagor fails to establish th is case, the r ig h t of redem ption is gone. 
B u t a  decree in favour of the m ortgagee does n o t create  Ms title  
as owner. I t  establishes as a m atter beyond all fu rthe r qu'estion 
th a t as between the m ortgagor and m ortgagee th e  ownership has 
passed absolutely from  the form er to the  la tte r. B u t the  title  
of the m ortgagee was created  by the failure o f the m ortgago r to 
redeem  w ithin the year of grace, and dates from the end of th a t yea r. 
In  this case the m ortgagee acquired his title  as ow ner on the 3rd  
A ugust, 1878, on which day the rig h t of redem ption was gone, and 
the  plain tiff was in  a position to b ring  a su it from the day th a t th e  
title  as ow ner was vested in  the m ortgagee. I t  was no t necessary  
th a t lie should wait m itil the m ortgagee obtained physical posses
sion. But i f  he had waited until th a t had happened, then  by the  
jaw  o f lim itation he was bound to sue w ithin one year from the date 
on which the m ortgagee acquired sucli physical possession. U nder 
th is view of the case the Ju d g e  should have disposed of the case 
on its  m erits. W e therefore decree the  appeal, reverse his decree, 
and rem and the appeal to  his Court in  order th a t he m ay do so ; 
costs of this appeal w ill abide the resu lt.
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APPELLATE CRIMINAL.
Before Mr. Justice SpanUe

EMPRESS OJT INDIA v. RAM DAYAL.

Previous conviction— Attempt to vonmit offence—Act X L V  o f  1860 (Penal Codti)̂
s s .7 5 J 5 7 ,m .

A  person, having lieen convicted of an offence pKnishalile under a. 457 
, (Ch. X V II) of the Indian Penal Code, was subsequently guiltj of .an ntfcinpf; to 
commit such an offieuee. Held that the provisions of s. 75 of tht; liuli:ui i’oiuil 
Code were not applicaLle to snch person.

This was an appeal from  a conviction on a tr ia l held by 
M r. n .  D. W illock, Sessions Ju d g e  of A zam garh, dated, the 2isti
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January , 1881. Tbo appellant was convicted by th e  Sessions
Ju d g e  of aitem pting to com m it house-breaking by n ig lit -\Tith 
in ten t to  com m it thc'fc. I la  vniB seiitenced by the Sessions Ju d g e  
to the pnlianeeii pDTiisbiaent of transporta tion  for fouvteen years, 
■\nth reference to  tha provisions of ss. 5 1 1 ,  4 : 5 7  and 75 o f the 
Ind ian  P enal Code, and to tho fact th a t he had been previously 
convicted of an  oifeiice under s. 457 (Ch. X Y II)  of the  Code.

M r. M b l e t t ,  for tbe appellant, contenJed tha t the provisions o f 
s. 75 of the Code were not applicable in  this case, the offence o f 
which the appellant had been convicted no t being one punishable 
under chapter X V II  of the Code.

The J u n i o r  G o r m i m e n t  P l e a d e r  (B abu D w a r h a  N a t h  B a n a r j i ) ^  

for the Crown.

Spankie, J . — There is no doubt of the guilt of the prisoner 
upon the evidence on the record . B u t the offence of which the  
prisoner was convicted is one pnnisliable under ss. 511 and 457. 
On the I2 th  March, 1873, the  prisoner was convicted of an offence 
punishable under Chapter X V I I  of the P enal Code, s. 457, and a 
previous conviction is said to have been proved then against him . 
The prisoner states that he was whipped the year before for being in  
possession of spurious coin. B ut tho date and nature of the offence 
is not known ; under the offence punishable under s. 457 he was sen
tenced to four years rigorous im prisonm ent. This previous convic
tion and sentence was taken into consideration in  the present tria l, 
and under ss. 511, 457 and s. 75 the priisoner was sentenced to 
fourteen years transportation. B u t an  attem pt to com m it a a  
offence punishable under s. 511 is an  offence under s. 40 of the  
Penal Code. I t  is not an offence pnnishablo under C hapter X V I I  
of the Code. I t  is an offence punishable under s. 5U- of the Code j 
s. 75 therefore cannot apply to th is case. The offence of which tho 
prisoner has now been conyicted is an attem pt at house-brcakiiig  
t y  n igh t w ith intent to oonimit theft, .‘uid the longo^l; tc n n  of 
im prisonm ent for the substantial offence is fourteen years, and 
the punishm ent provided by s. 511 is half tha t term  o f im prison- 
iiient. I  am therefore u n d er the necessify o f m odifying the sen
tence passed by tho Sessions Ju d g e , and I  thorcforc scntonco tli6 
prisoner to  seyea years rigorous im prisonm ent,


