
1881 cption of either p a r tj .  This p a r t  o f the  claim of p la in tiff has been  

Nagar Mac prem aturely  ; and the  claim  fo r  a rrea rs  of ren t is n o t cog^
®. nizabie in  a  Civil Court. The p la in t should have been rejected  

tfACPHERsoN. j  concur w ith the Chief Ju s tice  th a t the  order o f the lo w er 

C ourt should so far be corrected, by  d irec ting  th a t th e  p la in t be- 
fejecbed w ith costs. Tha appeal is dismissed w ith  costs.

A p p e a l  d i s m i s s e ^ ^
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1881 Sefore Mr. Justice Spanhie and M r, Justice Straight.
May 3.

„................ HAZAEI RAM (Plaiktk’I’) v .  SHANKAR DIAL (Dbpemdatit).*

Mortgage—Condilional sale— Pre-mpt%on’~-Canse of action.

The cause of action of a person claiming a right of pre-emption in respect of 
a mortgage by m y  of condifcional sale arises on foreclosure of̂  such mortgage, that’ 
13 to say, on the expiration of the year of grace withoat payment by the mortgagor 
of the HJnrtgage-money, inasmuch as on the expiration of such period the mortgagee 
acquires a proprietary title to the mortgaged property. Snch person can thetefore 
sue to enforce his right of pre-emption on the expiration of such period, and need 
not wait to do so until the mortgagee has obtained proprietary possession of thô  
mortgaged property.

T h e plaintiff in th is claimed to  enforce a r ig h t of pre-em ption in. 
respect o f a  share of a ceriiain village, such r ig h t being founded on 'the  
term s of the village adm inistration-paper. This share had been 
m ortgaged, by way of conditional sale, by  its p roprie to r to  the defen« 
dant Shankar D ial. The la tte r  applied for foreclosure o f  the m o rt”- 
gage  on th e  14th Ju ly , 1877. T he notice required  b y  R e g u 
lation  X Y II  of 1806 was issued on th e  30 th  Ju ly , 1877, and  was 
served on the m ortgagor o n  the 4th  A ugust, 1877. A fte r  th e  ex 
p iration  of the year of grace the  defendant S hankar D ial sued the  
m ortgagor for possession o f the«share, and  obtained a  decree, in  ex
ecution of which he obtained possession o f the share on the 20 th  
Septem ber, 1878. In  the m eantim e, on th e  7 th  A ugust, 1878, the- 
presen t su it to enforce a r ig h t o f p re-em ption in  respect of th e  share  
was in stitu ted  by the plaintiff. The defendant S hankar D ial se t up  
as a  defence to  the suit tha t i t  had been institu ted  before the p lain tiff 
had  acquired a rig h t to sue, and  i t  was therefore no t mainteiinabl'e,

* Second Appeal, No. 444 of 1880, from a decree of J. W . Powers Esq., 
Judge of GhSzipur, dated the 18th. February, 1880, reversing a decree of Manlvi 
Abdul Majid Khan, Subordinate Judge of Ghazlpur, dated Ihe 30th SeptembeB, 
1879.



co n ten d in g  th a t tlie p la in tiff acqu ired  a r ig h t  to  sue, n o t on tiie 1881
ex p ira tio n  of the y ear o f g race , b u t w hen he ( the defendant) ob ta ined  y;,
possession of the share , inasm uch as w hen he obtained possession »•
o f  the  share his title  the re to  becam e .absolute and n o t before. The Di a l .

C o u rt o f f irs t in stance decided th a t the p la in tiff acquired  the r ig h t 
to  sue on the expira tion  o f the  y e a r  of g race, and th e  su it had no t 
been  in stitu ted  p rem atu re ly , ho ld ing  th a t th e  defendant’s title  to 
th e  share becam e abso lu te on  the  expiration o f the y ea r of g race .
On appeal by  the defeudan t the low er appellate C ourt held th a t th e  
defendan t’s title  did n o t becam e absolute u n til  he had ob ta ined  a 
decree for possession of the  share  and obta ined  possession thereof, 
an d  u n til th a t tim e the  p la in tiff had  no r ig h t to sue, and the  su it 
was therefore p rem atu re ly  b ro u g h t; and i t  dism issed the su it. • The 
pla in tiff appealed  to th e  H ig h  C ourt, con tending  th a t he acqu ired  a 
r ig h t to sue on the expira tion  o f the y ea r o f  g race.

M r. C o n l a n ,  P an d it A j u d h i a  N a t h ,  an d  B ab u  J o g i n d r o  N a t h  

C h a u d h r i ,  for the appe llan t.

M r. C o l v i n ,  M unshis I l a n u m a n  P r a s a d i v n d .  S u k h  /2am, and  P a n 
d it  B i s h a m b h a r  N a t h ,  for the responden t.

The judgment of the Court (Spankie, J., and Straight, J.,), so 
far as it is material for the purposes of this report, was as follows:

Spankie, J . ,  (Straight, J .  co n c u rrin g )— The J u d g e  considered 
before the o ther pleas the objection contained in  the six th  plea th a t  
accord ing  to  a rt. 10, scb. ii of A c t X V  of 1877, the  cause of 
ac tion  in  a p re-em ption  su it arises on th a  d a te  of th e  delivery  o f 
ac tu a l possession ; the  defendan t g o t p ro p rie ta ry  possession on the 
2 0 th  Septem ber, 1878, and  th e re fo re  no cause o f  action had  accrued  
to  th e  p la in tiff on th e  7 th  A ugust, 1878, w hen the su it w as in s ti
tu ted . The low er appellate C o u rt observes th a t  on th is p lea two 
questions arose, (i) w hen did the  conditional sale becom e abso lu te ;
( ii)  w hen did the  p la in tiff’s cause o f  action  arise. A pp lication  for 
foreclosure was m ade on th e  14 th  Ju ly ,  1877. N otice w as issued 
to  th e  conditional vendor on the  3 0 th  Ju ly , 1877^ b u t service was 
n o t effected u n til th e  4 tb  A u g u st, 1877. The y ea r  o f g race  ran  
from  th a t  date  and ex p ired  on th e  3 rd  A ugust, 1878. T h e  defend
a n t was obliged to b rin g  a  reg u la r  su it  fo r possession. H e  obtained
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SJiBi Rial

. 18S1 a  decree and  was p a t  into possession b y  the  Goacfc ou tlie 20th  Sep
tem ber, 1878. On the au thority  of the decisioa of the P riv y  Coiin- 
ci! ia  F o t ^ n  v. A w . e e r o o n h s ( i  B e g u m  (1) the  Ja d « e  held th a t the m ort- 

gs^geo’s title  was not complete a t the end of the year of grace, b u t 
lie had  to briii^  a regular su it fo r possession, if  out o f possession, 
or to obtain a  declaration of h is title , if  in  possession. The title  . 
of the defendant therefore was n o t com plete until the 20th Sep
tem ber, 1878. A rt 10, sch. ii, provides a period of one year from 
the tim e when the purchaser takes physical possession of the  whole 
p roperty  sold. The defendant could no t give this physical posses
sion until the 20bh Septem ber, 1878, w hen he got it  himself. The 
Judfye therefore held the su it to  be p rem ature , and dismissed it,  

decreeing the appeal.

I t  is now contended in  second appeal th a t tho ru lin g  o f the 
lower appellate Court is erroneous, as the purchaser’s title  becomes 
complete on the expiration of the y ear of grace. The vendee m ay 
1)6 obliged to sue his vendor fo r possession of the p roperty , b u t 
he is no t req^uired to sue for the com pletion of his title. The 
lower appellate C ourt appears to be w rong  in  considering th a t the  
su it is prem ature. I t  is r ig h t in  say ing  th a t the y e a r  of g race  
expired a t the close of one y ear from  th e  date o f service. In  
the decision of the P rivy  Council cited by the Ju d g e — N o r e n d e r  

J S f a r a i n  S i n g h  v. D i i m r h a  L a i  M u n d u r  ( 2 j — their Lordships adopt 
the  decision of the F ull Bench of the H ig h  Court o f B encal ino  o
M o J i e s h  C h i i n t h r  S e i n  v. T a r i i i e e  (3) on the point. B u t the lower 
appellate Court has not shown satisfactory  grounds for holding th a t 
the suit was prem ature, and m ust therefore be dismissed, because 
physical possession was no t g iven un til the 20th Septem ber follow
in g  the  3rd of August the date of the expiration of the year o f 

grace. The rig h t of the m ortgago r was gone, and the title of the 
m ortgagee as owner was acquired. The Ju d g e  has m isapprehended 
the decision o f the P rivy  Council in  the case of F o r b e s  v . A m e e r -  

o o n i s s a  B e g u m  ( I ) .  The proceedings under the Begulation in  reg ard  
to these nxorigages are purely m inisterialj it  is true, and  the m ortga
gee is left to a regular suit, i f  o u t of possession, to recover posses-' 
gion, or to  obtain a declaration of h is absolute title  if  he is in  pos-

( I ’l 10 Moo. . A., 3dO. (3) 10 W . E., P. B., 2? ; S. 1 B. L.
(2) I. L. ii.j Calc. E., F. B., U .
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session. W hen siicli a su it is bronglifc tlie roortgngor m ay contcst 
the valid ity  of the eonditional sale, tlie regu la rity  o f the foreclosnre 
proceedings, and m ay show tha t nothing was due. B u t the  issue 
will be, so far as the rig h t of redemption is affectedj w hether a t the 
end of the year of g race any th ing  was due to the m ortgagee, and 
i f  so, w hether the necessary deposit had been m ade. I f  the m ort
gagor fails to establish th is case, the r ig h t of redem ption is gone. 
B u t a  decree in favour of the m ortgagee does n o t create  Ms title  
as owner. I t  establishes as a m atter beyond all fu rthe r qu'estion 
th a t as between the m ortgagor and m ortgagee th e  ownership has 
passed absolutely from  the form er to the  la tte r. B u t the  title  
of the m ortgagee was created  by the failure o f the m ortgago r to 
redeem  w ithin the year of grace, and dates from the end of th a t yea r. 
In  this case the m ortgagee acquired his title  as ow ner on the 3rd  
A ugust, 1878, on which day the rig h t of redem ption was gone, and 
the  plain tiff was in  a position to b ring  a su it from the day th a t th e  
title  as ow ner was vested in  the m ortgagee. I t  was no t necessary  
th a t lie should wait m itil the m ortgagee obtained physical posses
sion. But i f  he had waited until th a t had happened, then  by the  
jaw  o f lim itation he was bound to sue w ithin one year from the date 
on which the m ortgagee acquired sucli physical possession. U nder 
th is view of the case the Ju d g e  should have disposed of the case 
on its  m erits. W e therefore decree the  appeal, reverse his decree, 
and rem and the appeal to  his Court in  order th a t he m ay do so ; 
costs of this appeal w ill abide the resu lt.

C a u s e  r e m a n d e d .

ISSl

APPELLATE CRIMINAL.
Before Mr. Justice SpanUe

EMPRESS OJT INDIA v. RAM DAYAL.

Previous conviction— Attempt to vonmit offence—Act X L V  o f  1860 (Penal Codti)̂
s s .7 5 J 5 7 ,m .

A  person, having lieen convicted of an offence pKnishalile under a. 457 
, (Ch. X V II) of the Indian Penal Code, was subsequently guiltj of .an ntfcinpf; to 
commit such an offieuee. Held that the provisions of s. 75 of tht; liuli:ui i’oiuil 
Code were not applicaLle to snch person.

This was an appeal from  a conviction on a tr ia l held by 
M r. n .  D. W illock, Sessions Ju d g e  of A zam garh, dated, the 2isti

H azari III 
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