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1881 laavB be«n better liad the C ourt executing  the decree m ade the  
> representatives of the deceased decree-holder parties on th e  h ear-
O v h & n i application for confirm ation of sale. A t the sam e tim e

the not doing so seems scarcely sufficient ground; for d is tu rb in g  
the order of the M unsif, and I  therefore concur w ith M r. Ju s tic e  
Oldfield th a t the  appeal should be dism issed and the  o rd er con­

firm ing the sale upheld,
J p p e a l  d i s m i s s e d .

jggj £efore Sir Eoberi Siuart, K l , Chief Justice, and Mr. Justice OUfidi»

NAGAE MAL ( P l a i n t i f f )  v .  MACPHEESON ( D e p b n d a n x ) . *

Return, of plaint to be presented to the proper Court— Rejection of plaini~Came of  
action— Jurisdiction.

The plaintiff in tMs suit claimea in a Civil Court (i) a declaration of his right 
to certain land ; (ii) that certain leases of such land, so far as their terms exceed­
ed the term of settlements, should he cancelled; and ^iii) arrears of rent for 
siicli land. The Court held as regards claim (i) tliat the plaint did not disclose a 
cause of action, as it was not alleged that the defendant had disputed the plaintiff’e 
right; as regards claim (ii) that, with reference to the terms of s. 29 of Act X V III  
of 1873, the plaintiff’s canse of action had not yet arisen ; and as regards claim 
(iii) thatitiras cognizable in a CJourt o f Bereimej and it directed that under 
B. 57 of Act X  of 1877 the plaint should be returned to the plaintiff to be present 
ed to the Revenue Court. Held that under the circumBtaiicea the plaint should 
liafe been rejected and not returned.

The plaintiff in  this suit, w hich was institu ted  in  the  C ourt of 
the  Subordinate Ju d g e  of D eh ra  D in ,  claim ed (i) a declaration  of 
H s  rig h t as proprie tor to certain  la n d ;  (ii) th e  cancelm ent o f cer­
ta in  leases of such land in so fa r  as the  term s o f such leases exceed­
ed the  term  of the settlem ent o f such  l a n d ; and (ii) Rs. 812-5“6, 
principal and in terestj being th e  re n t due for such land  from  the 
1st Ju ly , 1876, to the SOih Ju n e , 1879. The plaintiff rep resen ted  
the  persons who had originally leased such land, and the  defendant 
represented the persons to  w hom  such land had orig inally  been 
leased. The Subordinate Ju d g e  held th a t, as regards the  claim s for 
a declaration o f the plaintiff’s p ro p rie ta ry  r ig h t  and th e  claim  for 
th e  oancelment of the  leases, th e  p la in t disclosed no cause o f action  |  
inasm uch as i t  was not alleged th a t the  defendant had  denied o r
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w as in terested  m  denyrag  tlie plaintiff’s t i t le ; an d  inasm ncli as
8. 29 o f A ct X V I I I  of 1873, w hich m ade a  lease for a  period nagarMai,
exceeding the te rm  of se ttlem ent voidable, expressly  deferred  the
period w hen th e  cause of action  should arise to  the  expiration  o f
th e  term, o f settlem ent. A s regards the  claim  for arrea rs o f ren t,
the: Subord inate Ju d g e  held th a t a cause of action  was disclosed in
th e  p lain t, b u t th a t  such, claim  was not one o f  w hich a  Civil C ourt
oo^ld take cognissance. The Subordinate Ju d g e  accordingly  m ade
the  follow ing o r d e r “ I  re tu rn  the p la in t to  the p la in tiff to be
presen ted  to the  p roper C ourt { i . e . ,  Eevenue C ourt hav ing  jarisdic"
tion) under s. 57 of A c t X  o f 187?.” The p la in tiff appealed to  the
H ig h  C ourt, fram ing  the appeal as one from  an  o rder.

H u n sh i Banuman Bratady for the appellant,

: The J u n i o r  G o v e r n m e n t  M e a d e r  (Babu D w & r & a  M a t h  B a n a r j i ) ,

€or th e  respondent.

T he following judgm eiits  were delivefed b y  th e  C o u r t;—

, S t u a r t , C. J,— I n  th is case th e  p la in tiff appealed from an  order 
Ijy  the  Ju d g e  o f  ‘the C ourt o f Small Causes a t Deiara D iin  exercising 
th§  powers of a S ubord inate Ju d g e  by  which he  re tu rned  the p la in t 
•to th e  plaintiff to  be  presen ted  to the p roper Court, th a t is, to  a  
E evenue C ourt hav ing  Jurisdiction. The p la in t sets out the p lain tiff’s 
ititle and  the sale to  the  defendant of the r ig h ts  and  in te rests  o f a  
p rev ious lessee, and i t  p rays for a  declaration of th e  p lan tiff’s r ig h t, 
fo r the se tting  aside of certadn leases, and th ird ly  for recovery o f 
ce rta in  arrears o f r e n t  or f  lease-m oney ” as i t  is called in  the  
p la in t w ith  costs and in te rest. The defendant’s w ritten  sta tem ent 
traversed  these claim s, p lead ing  th a t the pkintiflf was no t entitled  
to  any  declara tory  decree ; th a t, as regards the  eanoelling of th e  
leases, no cause of actien  had  arisen or could have arisen  under 
fl. 29 of the  E e n t A c t X Y I I I  o f 1873 till the  expiration  o f  the 
te rm  o f  the  se ttlem en t; and th a t w ith respect to  th e  ren t claim ed the 
Civil C ourt could n o t en terta in  the  suit, as a su it fo r re n t  could only 
l)e heard  in  a  R evenue C ourt under s. 93 of th e  sam e R e n t Aet»
A fter hearin g  th e  p leaders fo r th e  respective parties the  S ubor­
d ina te  Ju d g e  m ade an  o rd er by  w hich he  found th a t no cause o f  

w as disclosed in  th e  p la in t so far as reg a rd s  the p rayer for a
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18S1 declaratien of the plaintiff’s riglifc and  for the cancelment of the 
LGAa; M al' and so far the Subordiuate Ju d g e  in m y  opinion is r i g h t

A  declaration of the p la in tiff s r ig h t was altogether uncalled for, 
fo r his title  is not only not denied or in  any w ay disputed by  
the defendant^ but the defendant could no t possibly call in  ques­
tion  the  plaintiff’s title w ithout im perilling  his ow n, seeing th a t 
as lessee the  defendant derives bis r ig h t from the plaintiff's p re­
decessors and in whose shoes he th e  plaintiff stands. To deny 
the plaintiff’s right and title  therefore would be tan tam oun t to  
a  disclaimer of h i s  own righ t as lessee. And then  in  reg a rd  to 
the cancelment of the leases I  m ay rem ark , although th is is s tr ic tly  
ispeaking a question for a E evenue C ourt, th a t s. 29 of the  R e n t 
A ct X V II I  of 1873 is conclusive, for it is th e re  enacted : —
“ I f  any  lease be granted, or if  any  agreem ent be en tered  in to , 
by any land-holder under engagem ent w ith Q-overnmerit for h is 
land, fixing the rent of land for any  period exceeding th e  te rm  o f  
such engagem ent, such lease o r agreem ent shall, on the exp ira tion  
of the term  aforesaid^ be void a t the option of either p a r ty .”  A nd 
meanwhile therefore no cause of action can arise in  reg a rd  to thes© 
leases. B u t by  the sanie order the S ubordinate Judg©  also found  
th a t a cause of action for arrears o f ren t was disclosed in  the p la in t, 
b u t th a t it  appears to be one n o t w ith in  th e  cognizance o f a Civil 
Court, and  the order ended thus :— “ I  re tu rn  th e  p la in t to  th e  
plaintiff to be presented to  the proper C ourt fi.e ., Revenue C ourt 
having jurisd iction) under s. 57 of A ct X  of 1877’^  Now  on both  
these las t points the Subordinate Ju d g e , in  m y opinion, is  w rongs 
for in  regard  to the arrears o f re n t  there  is no  s ta tem en t in  tlie  
p la in t th a t the defendant has refused to  pay them  or h as  den ied  
the r ig h t of the plaintiff to receive them . All th a t the  p la in t states 
on this sobjcct being th a t the defendant had not since the da te  o f  
the .plaintiff’s acquisition of the p ro p erty  by  purchase  paid re n t to  
him. T h e  l a s t  part o f the order I  have quoted as to  re tu rn in g  
the  p la in t to the plaintiff is  c learly  erroneous, seeing th a t  tli© 
effect o f the Ju d g e’s finding is th a t the  p la in tiff has show n l i o  

sufficient cause of action and th a t  th e  p la in t w as substan iia liy  
insufficient, tin d e r  these cireum stances, the p la in t should hat^e 
been rejected altogether, the  p la in tiff o f course being  left to  a n ^  
iirther rem edy he m ight have, although  i t  was i in i i e e e s | | i g P r
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Specify th a t in  the o rder. The plaint could n o t be  re tu rn ed  to the
pkin tilF  to  be presented  to another C ourt seeing tb e re  was no 
otber C ourt which could accept it in its en tire ty , and  could only 
be en tertained  as a whole or no t at all. On these two last points 
therefore the S ubord inate Judge’s order m ust he corrected. The 
defendan t hav ing  been thus successful on  all the points consi­
dered  in  tbe  S ubord ina te  Ju d g e ’s order, th e  p resen t appeal m ust 
be disallowed and the su it as brought dism issed w ith costs in both 
Courts.

I  w ish to add th a t in  m y opinion the p resen t appeal has been 
erroneously en titled  as an appeal from an  order, ^ o  doubt there 
was an  order to  re tu rn  tbe p la in t and p resen t i t  in  another Court; 
b u t  th e  order to  th e  effect was erroneous, seeing th a t the finding 
th a t the p la in t disclosed no cause of action w ent to th e  root of the 
case on its  m erits, necessitating its dism issal. The defendant’s 
plea which has thus been successful exactly  corresponds to  w hat is 
called in  E ng lish  p leading a d e m u r r e r ,  the m eaning of which sim ply 
is th a t, assum ing all the  statem ents in the p la in t to  be tru e , they  
y e t show no cause of action, and the defendant .therefore cannot 
be called on to plead over, and such a  plea w hen successful, as in 
the  present case, is not m erely of a prelim inary  or form al naturej 
b u t a plea on tbe m erits going to the roo t of the  whole case in  
fac t and in  law and necessarily  therefore involving tbe  dismissal 
o f  the whole su it as b rough t.

O l d f i i l b ,  J . —There are three kinds of reliefs sough t b y  the  
p la in tiff ms., (i)  tha t his r ig h t be declared to  a  four biswas, n ine 
H swansis, four and a  h a lf  kachwansis share in  m auza N iran jan- 
p u r ;  {ii) th a t certain  leases so fa r as they exceed the  te rm  of the  
se ttlem ent be set aside, and plaintiffs be p u t in  possession o f the 
p roperty  leased afte r the  expiry  of the se ttle m en t; (iii) th a t certain  
a rrea rs  of re n t due un d er the  leases be aw arded.

I n  regard  to  the  first, the plain t discloses no cause o f actioii 
a g a in st the  defendant. There is  nothing to show  th a t he has dis­
pu ted  the plaintiff’s title . The second p art o f the  claim  has refer­
ence to s. 29, A ct X V I I I  o f 1873, which declares th a t a leasa 
g ran ted  for any  period exceeding the .term o f  the settlem ent shall 
on the  expiration of the  te rm  of th e  se ttlem en t be void a t th e



1881 cption of either p a r tj .  This p a r t  o f the  claim of p la in tiff has been  

Nagar Mac prem aturely  ; and the  claim  fo r  a rrea rs  of ren t is n o t cog^
®. nizabie in  a  Civil Court. The p la in t should have been rejected  

tfACPHERsoN. j  concur w ith the Chief Ju s tice  th a t the  order o f the lo w er 

C ourt should so far be corrected, by  d irec ting  th a t th e  p la in t be- 
fejecbed w ith costs. Tha appeal is dismissed w ith  costs.

A p p e a l  d i s m i s s e ^ ^
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1881 Sefore Mr. Justice Spanhie and M r, Justice Straight.
May 3.

„................ HAZAEI RAM (Plaiktk’I’) v .  SHANKAR DIAL (Dbpemdatit).*

Mortgage—Condilional sale— Pre-mpt%on’~-Canse of action.

The cause of action of a person claiming a right of pre-emption in respect of 
a mortgage by m y  of condifcional sale arises on foreclosure of̂  such mortgage, that’ 
13 to say, on the expiration of the year of grace withoat payment by the mortgagor 
of the HJnrtgage-money, inasmuch as on the expiration of such period the mortgagee 
acquires a proprietary title to the mortgaged property. Snch person can thetefore 
sue to enforce his right of pre-emption on the expiration of such period, and need 
not wait to do so until the mortgagee has obtained proprietary possession of thô  
mortgaged property.

T h e plaintiff in th is claimed to  enforce a r ig h t of pre-em ption in. 
respect o f a  share of a ceriiain village, such r ig h t being founded on 'the  
term s of the village adm inistration-paper. This share had been 
m ortgaged, by way of conditional sale, by  its p roprie to r to  the defen« 
dant Shankar D ial. The la tte r  applied for foreclosure o f  the m o rt”- 
gage  on th e  14th Ju ly , 1877. T he notice required  b y  R e g u ­
lation  X Y II  of 1806 was issued on th e  30 th  Ju ly , 1877, and  was 
served on the m ortgagor o n  the 4th  A ugust, 1877. A fte r  th e  ex ­
p iration  of the year of grace the  defendant S hankar D ial sued the  
m ortgagor for possession o f the«share, and  obtained a  decree, in  ex­
ecution of which he obtained possession o f the share on the 20 th  
Septem ber, 1878. In  the m eantim e, on th e  7 th  A ugust, 1878, the- 
presen t su it to enforce a r ig h t o f p re-em ption in  respect of th e  share  
was in stitu ted  by the plaintiff. The defendant S hankar D ial se t up  
as a  defence to  the suit tha t i t  had been institu ted  before the p lain tiff 
had  acquired a rig h t to sue, and  i t  was therefore no t mainteiinabl'e,

* Second Appeal, No. 444 of 1880, from a decree of J. W . Powers Esq., 
Judge of GhSzipur, dated the 18th. February, 1880, reversing a decree of Manlvi 
Abdul Majid Khan, Subordinate Judge of Ghazlpur, dated Ihe 30th SeptembeB, 
1879.


