VOL IIL} ALLAHABAD SERIES.

Before Mr. Justice Pearson, My. Justice Spankie, Mr. Justice Oldficld, and Br.
Justice Straight,

DULARI! (TupcueNT-DEBTOR) v. MOHAN SINGH (AvcTioN-PURCHASER.)®

Sale in exccution of decree—Death of decree-holider before sale— Effect on validity of
sale—Act X, of 1877 {Civil Procedure Code),ss. 365, 3G6.

A judgment-debtor applied that an execution-sale of property belonging

%0 him should be set aside, as the decree-holder was dead when such sale took

place, and such sale was in consequence invalid. This application was disposed

of by the Court executing the decree in the presence of the jndgment-debtor and

the purchaser. The Court held that the fact of such sale haviug taken place after.

the decree-holder’s death was no ground for setting it aside, and disallowed such

application, and made an order confirming such sale.

Held per Pransow, J., that the application for execution of the decree abated
on the death of the decree-holder, not having been prosceuted by his legal repre-
sentative, and such sale was under the eircumstances improper and invalid, and
the order confirming it should be set aside,

Per Spavgig, J., that such sale was not invalid by reason of the decree-
holder’s death before it took place. The order confirming it, however, was im-
proper, and should be reversed, and the case should be remanded to be dealt with
under the provisions of 8s. 365 and 366 of Act X of 1877, us the Courf executing
the decree should have proceeded under those sections,

Per OLDFIELD, J., and STRa1GHT, J., that the death of the decree-holder prior
to such sale did not render it void. The provisions of ss. 365 and 366 of Act X
of 1877 could not be adapted to execution-proccedings. As such sale had been
published and conducted according to law, it bad properly been confirmed.

CerrAIN immoveable property belonging to the judgment-debtor
in this ease was attached, and was ordered to be sold on the 14th
August, 1880, and it was put up for sale on that day, and was pur-
chased by one Mohan Singh. In the interval between the day on
which such property was ordered to be sold and the day on which it
was sold the decree-holder died. Before the order coufirming the
sale was made the pleader for the deeree-holder informed the Court

executing the decree of the decree-holder’s death. The Jjudgment-

debtor objected to the confirmation of the sale on the ground that
all the proceedings which took place after the decree-holder’s death
were invalid. The Court éxeeuting the decree disallowed this
objection and made an order confirming the sale. The parties who
appearcd at the hearing of this objection were the judgment-debier

® First Appeal, No. 166 of 1980, from
wnad, Muansic of Subhal, in the district of M
1380,

75¢

1881
April 21.°




760
1881

—
Dursrz
e
Momaw
SINGH,

THE INDIAN LAW REPORTS. [VOL. IIL

and the purchaser Mohan Singh ; the legal representatives of the
decree-holder were not called on to appear and did not appear.
The judgment-debtor appealed to the High Ceurt from the order
confirming the sale. On ber behalf it was again contended that
the sale wis invalid, inasmuch as it had taken place after the
decree-holder’s death, and without the legal representatives of the
decree-holder being made parties to the execution-proceedings.

Babu Lal Chand, for the appellant.
Lala Lalte Prasaed, for the respondent (purchaser).

The Judges of the Division Bench (Prarsox, J., and SpANKIE,
J.,) belore which the appeal came for hearing, differing in opinion,,
delivered the fullowing judgments :—

SraNkIg, J.—An application on behalf of the decree-holder was
présented to the Munsif on the 22nd Januay, 1880, by her pleader,
and after attachment and fulfilment of the requirements of the law
the sale was made of a dulin with side rooms on the 14th August,
1880, through the nazir of the Court. The property was purchased
by Mohan Singh for Rs. 50, who deposited the purchase-money in
due course. On the 18th August, four days after the sale, the
jadgment-debtor presented a petition to the effoct that the decree~
holder had died, and the name of her heir had not been substi-
tuted on the record; that the sum due under the deeree was Rs,
21-4-0, and only so much of the property should have been sold as
would have satisfied the decree ; and that the sale after the death of
the decree-holder was void, being illegal. The plaintiffs pleader-
represented that the decree-holder had died, and he had reported
the fact to the Court. The date of his report by petition was 10th
September, 1830, six days before the order of the Court now
appealed. The Munsif admits that the duction-sale occurred after
the death of the decree-holder, and observes that the Court wag
informed of her decease after the sale, but there was no reason
why the. sale should not be confirmed. Fe thereforo confirmed it
in favour of the auction-purchassr, but only to the extent of half*
the daldn and one side room, and for Rs. 25, returning the balauce
of the purchasc-money to the' auction-purchaser, and dlreefmcr “
that the heirs of the deceased decree-holder should recewe the«
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amount due under the decree, and the balance be paid to the defend-
ant. It is urged in appeal that, as the decree-holder died before the
auction-sale, and the mame of her legul representative was not
substituted on the record, all the proceedings that were had after
her death were null and void, and the auction-sale of the 14th
August, 1880, ought to be set aside. I am not prepared to say that
the proceedings in execution of a decree might not abate in the case
of w sole decree-holder who dies during such proceedings, and where
no application by the legal representative of the deceased is made
to have his name substituted in the place of the deceased. 8, 647
of the Code provides that the procedure prescribed in the Code up
to that section shall be followed as far as it can be made applica-
ble in all proceedings in any Court of civil jurisdiction other
than suits and appeals. There is in the present Code a different
arrangement of Part T Chapter XXI, or incidental proceedings
relating to ‘the death, marriage and insolvency of parties. This
chapter follows the chapters which deal with a suit from its incep-
tion fo its execation inclusive. This was not so with regard to the
subject in Act VIII of 1859 which the present Code supersedes.
This chapter on the' death &c., of parties was introduced in
Act VIIT of 1859 in quite a different position, t.e., prior even
to the examination of parties and documents, and prior to the
fivst hearing, so that it might seem to have application only to
suits strictly whilst pending before decres. Whereas as re-
marked above the chapter is now so placed after chapter XVII on
judgment and decree, chapter XVILI which relates to costs of
applications, chapter XIX on execution of decrees, and chapter
XX on insolvent judgment-debtors. This being so, it may be
reasonably argued that the Legislature, by making this distinction
between the old and the new Code, meant to extend the procedure
" under chapter XXI to all those cases in which a suit was still
before the Courts in one of its stages from inception to final pro-
cess. Morcover, if it were otherwise and we had to fall back upon
% 647 of the Code, it is sufficient to say that the procedure relat-
ing to the death of parties can be made applicable without any
difﬂcu;by to proceedings in execution, and therefore the require-
ments, if that section were applied in this case, would be fulfilled.
In following ' this view I differ from’ the ruling in Gulab Das v.
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Lalshman Narhar (1), though T admit that there is force in the
argument that before execation can be had at all a right must
have been fully established and delay afterwards is merely indul-
gence to the judgment-debtor. . But then it must be allowed that
the Conrt cannot proceed to take steps in execution unless it is
moved to do so, and if the decree-holder dies, and no one appears
in his place who can be regarded as his legal representative, the
proceedings in execution are naturally suspended. In order then
to get vid of this inconvenience, it is desirable that the Court
should bave some well deflued mode of procedure, and this it
finds in chapter XX1 of the Code or in s, 647, and either way
s. 865 might apply to this case, inasmuch as the right to sue,
ie., to take out execution under the decree, already exists,
and does not die with the decree-holder, hut sarvives in favour
of his legal representative. DBut if 8. 865 of the Code applies to
this case, and no application referred to in that section has been
made, we must pass on to see what is to be done. Ins. 368,
where no such application has been made, we find that the Court
may pass an order that the suit shall abate, and award to the
defendant the costs which he has incurred in defending the suit,
to be recovered from the estate of the deceased pluintift, or it may
pass such other order as it thinks fit for bringing in the logal
representative of the deceased, or for proceeding with the suit in
order to a final determination of the matter in dispute, or for hoth
these purposes, Here then, if the procedure in cases of death'of a
sole plaintift be applicable to the case now before us, which I hold
it to be, is a procedure which meets the difficulty and is certainly ap-
plicable in all respects. The lower Court cannot be said to have
exercised any discretion under this section. The question as to the
abatement of the execution-proceedings does not appear to have
been present to the Munsif’s mind. He saw no reason why the
sale should be void becanse the decres-holder was dead, and so far
as he considers the sale was not necessarily void, which is the eon-
tention of appellant, 1 agres with him. The sale as a sale is free
from objection. It was made in accordance with the prayer of the
deceased decree-holder and wust be regarded as having been made
by the Court at his instance. The sale is a fact, and having been

(1) L L. R, 3 Bom, 221 ‘
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ordered and made on the formal application of the decree-holder,
it is not necessarily bad because he died before it oecurred. But
a sale of immoveable property cannot become absolute in execution
of a decree until it has been confirmed by the Court, and when 16
is confirmed it is so confirmed as regards the parties to the suit
and the purchaser. It is clear that, if the decree-holder be dead

when the sale is confirmed by order, it is only confirmed as regards.

one of the parties, the judgment-debtor, and the auction-purchaser.
This being so, it seems to me that the lower Court’s order in con-

firming the sale is improper and cannot be maintained. It should

have dealt with the death of the decree-holder either under-s. 365
or 366 of the Code as the circumstances of the case required. But
the confirmation of the sale would be in abeyance until it had ex-

ercised the large discretion allowed by the section, yet the-sale made-

at the instance and on the application: of the decree-holder when
living would not be voided by his death. I would so far decree

the appeal asto reverse the order as it stands and remand the

cage to the Munsif to comply with the requirements of the law.

Pranson, J.—I apprehend that the ground of appeal is valid
and must be allowed, There can be no doubt that a suit will abate
on the death of a sole plaintiff if not prosecuted by his legal repre-
sentative; and I cannot see why an application for'execution for
the execution of a decree should not abate in like manner on the
decease of the decree-holder if not prosecuted by his legal repre-
sentative. The action of & Court necessarily comes to an end when
the party which set it in motion ceases to move it, and no one
entitled to take his place continues the movement. The right to
bring the propertj to sale had passed away from the decree-holder
en whose application the sale was ordered before the sale was made.
Under the circumstances the sale of the property of the judgment-
debtor was improper and is invalid, and I would reverse the order
of the lower Court and decree the appeal with costs.

My honorable colleague is of opinion, if 1 rightly understand,
that, although the order confirming the sale i3 bad, the saleis good
and may be confirmed after making the legal representative of the

- deceased deoree-holder a party to the proceedings. There would
~thus appear to be a difference of opinion between us on a poink
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of law, viz., the validity of the sale ; and I therefore concsive it to be -
necessary for the proper disposal of the appeal that it be referred
to one or more of the other Judges of the Court under the provi-
sions of 8. 575 of the Procedure Code.

The appeal accordingly was laid before OupFiELD, J., and
STRAIGHT, J., by whom the following judgments were delivered :

OunereLp, J.—It appears that the sale was made on the 14th
August, 1880, at the instance of the judgment-creditor and after
the requivements of the law had been fulfilled. Bofore, howerver,
the sale had been held tke judginent-creditor died, and on the
18th August the judgment-debtor objected to the confirmation of
the sale on the ground that the sale after the death of the deoree~
holder was void, being illegal. This objection to the confirmation
of the sale is certainly not one which can be entertained under
g. 311, Civil Procedure Code, nor do I consider that the death of
the judgment-creditor prior to the sale taking place, but after all
the requirements of the law had been fulfilled, can otherwise afford
sufficient ground for setting aside the sale. The proceedings cannot
1 think be held to have abated under the provisions of ss. 365 and
366 of the Civil Procedure Code. 8. 647, Civil Procedure Code,
is to the effect that the procedure prescribed in the (Jivil Procedure
Code shall be followed as far as it can be made applicable in mis-
gellaneous proceedings ; but I do not think ss. 365 and 366 can be
made applicable to a proceeding in execution of a decres when the
sole judgment-creditor dies, 50 as to cause abatement of the pro-.
ceedings, if within the time limited by law no application has been
made by the legal representative of the deceased to have his name
entered in the record in place of the deceased, for I do not find that
the Limitation Act provides a limitation in such a case. The only
law to which we can be referred is art. 171, sch. ii of the Limitation
Act, but that deals with applications by persons under ss. 363 and
365 to be the legal representatives of a deceased plaintiff or appellant,
and obviously refers to parties who are plaintiffs in a suit or appel~
lants in an appeal. I concur in the view expressed in Gulab Das
v. Lakshman Narhar (1).

(1) L L. B, 3 Bom. 221,
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There does not appear to be any provision in the Procedare
Code for abatement of proceedings in execution of decrees like
suits. Uunder s. 232 applications for execution can be made by a
legal representative of a deceased judgment-creditor, and there is
nothing to prevent their being made at any time within the period
of limitation prescribed hy art. 179. When it is brought to the
notice of the Court that the judgment-creditor is dead and no legal
representative appears, the proper course would be to strike off
the proceeding by default, leaving the legal representative to make
a fresh application for execution. In the case before us the Court
was unaware of the death of the judgment-creditor, and the order
for sale, which had been properly made before his death, was
carried out by the sale of the judgment-debtor’s property, notwith-
standing his death. The death of the decree-holder after execution
taken out will not affect the validity of the sale which had been
made on the authority of the Court’s order which is unaffected by
the decree-holder’s death. By English practice, “if the plaintiff
die after final judgment his esecutors must revive it against the
defendant before they can have execution, or if the defendant dis
after final judgment it must be revived against his executors or
against his heir and terre-tenants, butif the plaintiff die after a /. fa.
sued out, inasmuch as the sheriff derives authority from the writ,
it may bs executed notwithstanding.”—Smith’s Action at Law,
9th ed.. p. 300. So here, the authority for the sale remained, and
the validity of the sale is unaffected. I see no material objection
4o the confirmation of the sale with reference to s. 312, Oivil Pro-
cedure Code. T would dismiss the appeal with costs.

StraterT, J.—1 do not think that the death of the decree-
holder prior to the execation-sale ‘rendersd such sale void. It
seems to have been published and conducted in accordance with
the provisions of the law; and was therefore not open to any
_objection under s 311 of the Procedure Code. At the time the
decrec~holder died she had satisfied all the preliminaries necessary
to entitle her to the sale of her judgment-debtor’s property, and
.all that remained to be done was for the order of the Court direct-
ing the sale to be carried out. It does not appear to me that the

vmprovisipns of ss. 365-366 can be adapted to execution-proceedings,
but I so far concur with Mr. Justice Spankie that I think it would
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have been better had the Court executing the decres made the
ropresentatives of the deceased decree-holder parties on the hear-
ing of the application for confirmation of sale. At the same time
the not doing so seems scarcely sufficient ground for disturbing
the order of the Munsif, and I therefore concur with Mr. Justice
Oldfield that the appeal should be dismissed and the order con-
firming the sale upheld.
dppeal dismissed.

Before Sir Robert Siuart, Ki., Chief Justice, and Mr. Justice Oldfield,
NAGAR MAT (Pramvtiss) v. MACPHERSON (Drrexpant).*

Return of plaint to be presented to the proper Court— Rejection of plaini—Cause of
aetion—Jurisdiction.

The plaintiff in this suit claimed in a Civil Court (i) a declaration of his right
1o certain land ; (i) that certain leases of such land, so far as their terms exceed-
ed the term of settlement, should be cancelled; and (iii) arrears of rent for
such land. The Court held as regards claim (i) that the plaint did not disclose a
cause of action, as it was not alleged that the defendant had disputed the plaintiff’s
right ; as regards claim (ii) that, with reference to the terms of s. 20 of Act XVIIL
of 1873, the plaintiff’s cause of action bad not yet arisen ; and as regards claim
(iif) that ib was cognizable in a Court of Revenne; and it dirccted that under
8. 57 of Act X of 1877 the plaint should be returned to the plaintiff to be present-
ed to the Revenue Court, Held that under the circumstances the plaint should
have been rejected and not returned. )

TaE plaintiff in this suit, which was instituted in the Court of
the Subordinate Judge of Dehra Din, claimed (i) 2 declaration of
his right as proprietor to certain land; (ii) the cancelment of cer-
tain leases of such land in so far as the terms of such leases exceed-
ed the term of the settlement of such land; and (ii) Rs. 812-5-6,
principal and interest, being the rent due for such land from the
1st July, 1876, to the 30th June, 1879. The plaintiff represented
the persons who had originally leased such land, and the defendant
represented the persons to whom such land had originally been
leased. The Subordinate Judge held that, as regards the claims for
& declaration of the plaintif’s proprietary right and the claim for
the cancelment of the leases, the plaint disclosed no cause of action’;
inasmuch as it was not alleged that the defendant had denied or

* First Appeal, No. 132 of 1880, from an order of F. H. Fisher, Es o
. s . H. q., Judge of
the Court of Small Causes at Dehra Din exercising the powers of & Subordinate

“ Judge, dated the 9th August, 1880.



