
Before Mr. Justice Pearson, Mr. Justice Spankie, Mr. Justice Oldfield, and M r. 1881
Justice Slraiijht. April 21,^

DULARI ( . T x i d g i i b n t - d e b t o r )  v.  MOHAN SIISGH (AticTiON-PuucnASTSB.)*

Sale in execution of decree— Death of decree-holder before sale— Effect on validity o f  
sale—Act X , 0/1877 {Civil Procedure Code),ss. 365, SG6.

A judgment-debtor applied that an esectition-sale of property beloBgiiig 
to him should be set aside, as the decree-holder was dead when such sale took 
place, and such sale was in consequence invalid. This application was disposed 
of by the Court executing the decree in the presence of the judgment-debtor and 
the purchaser. The Court held that the fact of such sale having taken place after, 
the decree-holder’s death was no ground for setniug it aside, and disallowed such 
application, aud made an order couflrming such sale.

Held per P e a b s o n ,  J . ,  t h a t  t h e  a p p l i c a t i o n  f o r  e x e c a t l o n  o f  t h e  d e c r e e  a b a t e d  

■on t h e  d e a t h  o f  t h e  d e c r e e - h o l d e r ,  n o t  h a r i n g  b e e n  p r o s e c u t e d  b y  h i s  l e g a l  r e p r e 

s e n t a t i v e ,  a n d  s u c h  s a l e  w a s  u n d e r  t h e  c i r c u m s f c a u c e a  i m p r o p e r  a u d  i n v a l i d ,  a n d  

t h e  o r d e r  c o n f i r m i n g  i t  s h o u l d  b e  s e t  a s i d e .

Per Sfankik, J., that such sale was not invalid by reason of the deeree- 
holder’s death before it took place. The order confirming itf, however, was im
proper, and should be reversed, and the case should be remanded to be dealt with 
under the provisions of ss, 365 and 366 of Act X  of 1877, as the Court executing 
the decree should have proceeded under those sections.

Per O l d f i e l d ,  J . ,  and S t r a i g h t ,  J „  that the death of the decree-holder prior 
to such sale did not render it void. The provisions of ss. 385 and 366 of Act X  
of 1877 could not be adapted to execution-proceedings. As such sale had been 
published and conducted according to law, it had properly been confirmed.

C e e ta in  immoveable property  belonging to the  judgm en t-deb to r 

in  this case was attaclied, and  was ordered to be sold on the 14fcb 
A ugiistj 1880j and it was pu t up for sale on th a t day, and was p a r -  
chased by one M oban Singlj. I n  the in te rval between the day on 
which such property  was ordered to be sold and the day on w hich i t  
was sold the  decree-holder died. Before the order confirm ing the  
sale was m ade the pleader for the decree-holder inform ed the Court 
exeen ting  the  decree of the  deeree-holder’s death. The judgm en t- 
deb tor objected to the confirm ation of the sale on the  g round  th a t 
a ll the proceedings w hich took place after the decrao-holdor’s death  
w ere invalid. The C ourt executing  the  decree disallowed th is  
objection and m ade an  order confirm ing the sale. The parties who 
appeared a t the hearing  of th is objection were the jndgnKint-debfcor

® Fir.si- Appeal, ]ii6 of from a-'] nf Mru’ ’ I rC;m;i!-i;'.l d!:i Ah- 
in.'id, Munsif of SambhaJ, in the di.'itrici of Mvi'iid-i’);;'!: :.liu I'J-ii siiLp;..;:abec,
1^81).

VOL IIL j ALLAHABAD SERIES. 75£.



'm o
1881

TH:^ INM AN L A W  EEPOETS. [VO L. I l l

Dulari
V.

lIOHASr
Sliiea.

and the  piircliaser M oian S ingh ; tlie legal representatives of the 
decree-holder were not called on to  appear and did n o t appear. 
The judgm ent-dehtor appealed to th e  H ig h  Court from the  order 
confinnhif the sale. On h er behalf i t  w as again contended th a t 
the  sale was invalid, inasm uch as it  had taken place after the  
decree-holder’s death, and w ithon t the legal representatives of the- 
decree-holder being made parties to the execution-proceedings,

Eahu L a i  C J i m i d ,  for the appellant.

l a l a  L a l t a  P r a s a d ,  for the  responden t (purchaser).

The Judges of the Division Bench (P baeson, J., and ’Spankie, 
J . , )  before which the appeal cam e for hearing , differing in  opinion^, 
delivered the following judgm ents r—

Spankib , J . —An application on behalf of the decree-holder w as 
presented to the M unsif on the 22nd Ja n n ay , 1880, hy  h er pleader,, 
and after attachm ent and fuliihnenfc of the  requirem dnts of the law  
the sale was made of a d 'a l d n  w ith  side room s on the 14 th  A ugust,,
1880, through the nazir of the Ooui't. T he property was purchased
b ,7 Mohan S ingh fur Bs. 50, who deposited th e  pnrchase-m oney iu  
due coiu'se. On the 18th Angusfc, four days after the sale, the' 
jadgm eiit-debtor presented a  petition  to  th e  efiect th a t the  decree- 
liolder hiid died, and the nam e of h e r heir had  no t been substi
tu ted  on the r e c o r d t h a t  the sum  due nn d er the decree was Rs» 
21-4-0, and only so much of the property  should have been sold as 
would have satisfied the decree and th a t the sale after the death o f  
the decree-holder was void, being  illegal. The plaintiff’s pleader- 
represented. th a t the decree-holder had died, and ho had' reporfcedi 
th e  fiiet to the Court. The d.ate of his report by  petition  was lOfch 
Septem ber, 1880, six days before the  order o f the  C ourt now  
appealed. The Munsif adm its th a t the riuction-sale occurred after 
the death of the decree-hoider, and observes th a t the C ourt w as 
inform ed of her decease afte r the sale, bu t there- was no reason 
•why the sale should not he confirmed. H e  therefore confirmed i t  
in favour of the auction-purchaser, but only to the extent of half' 
the d a l m i  and one side room, and. for Es. 25, re tu rn ing  the baknce- 
of the purchase-rnoney to the' auction-purchatier, and direotino- 
that tlio heirs of the deceased decree-holder should receive th@s
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am ount due under the decree, and  the balance be paid  to tlie defend
an t. I t  is urged in  appeal that, as the decree-liolder died before the 
auctinn-sale, and tlie nam e o f her legal represen tative was not 
substitu ted  on th e  record , all the proceedings th a t w ere had  afte r 
h e r  death  w ere nu ll and void, and the aucfcion-sale of the 14 th  
A ugust, 1880, ought to  be set aside. I  am not prepared to say th a t 
th e  proceedings in  execution of a decree m ight not abate in  the case 

of a sole decree-holder who dies during  such proceedings, and w here 
no application by  the  legal representative of the  deceased is m ade 
to have his nam e substitu ted  in the place o f the deceased. 8. 647 
o f  the  Code provides th a t the procedure prescribed iu the Code up 
to  th a t section shall be followed as far as i t  can be m ade applica
b le in  all proceedings in  any C ourt of civil ju risd ic tion  other 
th a n  suits and appeals. There is in  the present Code a different 
arrangem en t of P a r t I I .  Chapter S X I ,  o r inciden tal proceedings 
re la tin g  to  ‘the death , m arriage  and insolvency o f parties. This 
chapter follows the chapters which deal w ith a su it from its  ineep- 
tio n  to its  execation inclusive. This was n o t so w ith  reg a rd  to the 
sub ject in  A ct V I I I  of 1859 which the p resen t Code supersedes. 
This -chapter on the* death  <&c., o f parties was in troduced in  
A ct V I I I  of 1859 in  quite a different position, i.e., p rio r even 
to  th e  exam ination of parties and docum ents, and  p rio r to  th e  
firs t hearing, so th a t it m ight seem to have application only to  
suits s tr ic tly  whilst pending before decree. W hereas as re 
m arked  above the chap ter is now  so placed after chap ter X T I I  on 
ju d g m en t and decree, chap ter X V I I I  which rela tes to  costs of 
applications, chapter X IX  on execution of decrees, and chapter 
X X  on insolvent judgm ent-debtors. This being  so, i t  m ay  be 
reasonably  argued^ th a t the  Legislature, by  m ak ing  this distinction 
betw een the  old and the  new  Code, m eant to ex tend the  procedure 
lander chapter X X I  to  all those cases in  w hich a  su it was still 
before th e  Courts in  one of i ts  stages from  inception to  final pro
cess. M oreover, if  i t  w ere otherw ise and we had  to  fall back upon
Si 647 of the  Code, i t  is sufficient to  say th a t th e  procedure re la t
in g  to Uie doatli o f parties can  be m ade applicable 'without an y  
difficulty to  proceedings in  execution, and  therefore th e  req^uire- 
mentSj if  th a t  section, w ere applied iu  th is  case^ w ould be fulfilled. 
I n  follow ing th is  view  I  differ from  the ru lin g  in  G u l a b  D a s  v .

1S81 ■
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L a h h n a n  N a r h a r  (1), tljonijh I  adm it th a t there is force in the
Dolvei a rgum ent th a t before execution can be had a t all a r ig h t m ust 

have been fully  establishcil aud delay afterw ards is m erely indu l-Mqhah • vi j
SiNciH. gence to the ju d g m e D t -d e b t i^ r .  ̂ B a t  then  it m ust be allowed th a t

the Court cannot proceed to take steps in  execntiou unless i t  is  
moved to  do so, and if the decree-bolder dies, and no one appears 
in  his plaoe who can be regarded as h is legal representative, the  
prooeediags in execution are n a tu ra ll j  suspended. In  o rder th en  

to  get rid  of this inconvenience, i t  is desirable th a t th e  C ourt 
should have some well defined mode o f procedure, and  this i t  
finds in chapter X X I of the Code o r in  s. 647, and e ither w ay 
P. 365 m ight apply to this case, inasm uch as the r ig h t to  sue, 
i . e . ,  to take out execution u n d e r the  decree, already exists, 
and does n o t  die with the decree-bolder, hut survives in  favour 
of his legal representative. B ut if  s. 365 of the Code applies to  
this case, and no application referred  to in  th a t section has been 
made, we m ust pass on to see w hat is to  be done. I n  s. 366, 
where no such application has been m ade, we find tha t the  C ourt 
m ay pass an order tha t the su it shall abate , and aw ard to  th e  
defendant the costs which he has in cu rred  in  defending the su it, 
to be recovered from  the estate o f th e  deceased phdnti-ft, o r i t  m ay  
pass such other order as it th inks fit for b ring ing  in  the  legal 
representative of the deceased, or for proceeding with the  su it in  
order to a final determination o f the m a tte r  in  dispute, or for both 
these purposes. H ere then, i f  the  procedure in  eases of d ea th 'o f  a  
sole plaintifi: be applicable to the  case now before us, w hich I  hold 
i t  to be, is a procedure which m eets the difficulty and is certa in ly  ap 
plicable in  all respects. The low er C ourt cannot be said: to have 
exercised any discretion under th is section. The question as to  th e  
abatem ent of the esecution-proceedings does no t appear to  have 
been present to the M unsif s m ind. H e saw no reason why th e  
sale should be void because the deciee-holder was dead, and s o  fa r  
as he considers the sale was no t necessarily  void, which is th e  con
ten tion  of appellant, I  agree w ith  him . The sale as a sale is free  
from  objection. I t  was made in  accordance w ith  the p ray e r o f th e  
deceased decree-holder and w ust be  regarded  as having been m ade 

by  tliQ C ourt a t  his instance. The sale is a fact, aud having  beeia 
(1> I .  L. E., 3 Bom, 22X
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ordered and m ade on the form al application o f th e  decree-holder,
i t  is n o t necessarily bad because lie died before i t  occurred. B u t B x s z i m

a  sale of immoveable property  cannot become absolute in. execution
o f a decree u n til i t  has been confirmed b y  th e  C ourt, and  w hen I t
is confirm ed it is  so confirmed as regards the parties to  the  su it
and  the purchaser. I t  is c lear tha t, i f  th e  decree-holder be dead
w hen the  sale is confirm ed b y  order, i t  is onl)r confiirmed as regards'
one of the  parties, the  judgm ent-debtor, and the auction-purchaser.
This being  so, i t  seems to m e th a t the low er C ourt’s o rder in  f o n ^  

firm ing the  sale is im proper and  cannot be m ain ta ioed . I t  Bhould 
have dealt w ith the dea tli of the decree-holder e ith er under-Si, 365 
o r  366 o f the Code as the  circum stances of the case req.nired.. B u t 
the confirm ation of the sale would be in  abeyance u n til i t  had  ex-* 
ercised the large discretion, allowed by the section, yet the-sale m ade 
a t th e  instance and on the applioatioa of the decree-holder w hen 
liv ing  would not be voided by his deafck I  would so fa r  decree 
the appeal as to reverse the o rd er as i t  stands and  rem an d  the. 
case to  the M unsif to com ply w ith  th e  requirem ents o f the  law .

Peaeson, J.—I apprehend th a t the g round  of appeal is v alid  
and  m ust be allowed, T te re  can bo no doubt th a t a su it w ill aba te  
on the death of a sole plain tiff i f  no t prosecuted by  his legal re p re 
sen ta tiv e ; and I  cannot see w hy an  application for execution  for 
th e  execution o f a  decree should no t abate in  like m anner on th^  
decease of the decree-holder i f  no t prosecuted' by  h is legal rep re
sentative. The action o f a  Court necessarily comes to  an end  w hen 
the party  which set i t  in  m otion ceases to m ove it, and no  one 
entitled  to take his place continues the m ovem ent. The r ig h t to  
b rin g  th e  property  to  sale had passed aw ay from  the decree-holder 
on whose application the  sale was ordered before the sale was m ade.
U n d er the  circum stances the  sale o f  th e  p roperty  o f the ju d g m en t- 
debtor was im proper and  is invalid, and I  w ould reverse the  order 
o f the lower C ourt and decree the appeal witli- costs.

M y honorable co>lleagu© is of opinion, if  1 r ig h tly  understand , 
th a t, although tbe  order confirm ing the sale is bad, the sale is good 
and  m ay be confirmed afte r m aking  the legul representative of the  
deceased decree-holder a p a rty  to  the proceedings. There w ould 
th u s appear to  be a  difference o f opinion between us on a  point 
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1881 of law, m z , ^  tlie validity of tlie sale and I  therefore conceive i t  to  be ■
. -  necessary for the proper disposal of the appeal th a t it be re ferred

V. io one or more of the other Judges of the C ourt under the  provi-
sions of s. 575 of the Procedure Code.

The appeal accordingly w as laid  before Old fielDj J . ,  and  
STEAIGrH.Tj J , ,  by whom the following judgm en ts were delivered :

Oldfikld, j . — I t  appears th a t the sale was made on the  14th 
A ugust, 1880, at the instance o f the jiidgraent-oreditor and  after 
the requirem ents of the law had  been fulfilled. Before, however, 
the  sale had been held the jndgm en t-cred ito r died, and on the 
18th  A ugust the judgm ent-debtor objected to the confirm ation o f 
the sale on the ground tha t the sale afte r th e  death  of the decree- 
holder was void, being illegal. This objection to  the confirmatioQ 
of the sale is certainly not one which can be entertained u n d e r 

s. 311, Civil Procedure Code, a o r  do I  consider tha t the death  o f  
the jndgm ent-creditor prior to the sale tak ing  place, but afte r all 
the requirem ents of the law had been fulfilled, can otherwise afford 
sufficient ground  for setting aside the sale. The proceedings cannot 
I  th ink  be held to have abated under the  provisions of ss. 365 and 
306 of the Civil P rocedare Code. S. 647, Civil P rocedure Code, 
is to the effect; th a t the procedure prescribed in the  Civil P rocedure 
Code shall be followed as far as it  can bo m ade applicable in mia- 
oellaneons proceed ings; but I do no t th ink  ss, 365 and 366 can be 
m ade applicable to a proceeding in  execution of a decree when the 
sole Judgm ent-creditor dies, so as to  cause abatem ent of the  pro-, 
ceedings, if  w ithin the time lim ited by law  no application has been 
m ade by the legal representative of the deceased to have his nam e 
entered ia  the record in place of th e  (^eeeased, for I  do not find th a t 
the L im itation Act provides a lim ita tion  in  such a case. The only 
law to  which we can be referred is a rt. 171, sch. ii of the L im itation  
A ct, b u t th a t deals with applications by  persons under ss. 36B and  
365 to  be the legal representatives of a deceased plaintiff or appellant, 
and obviously refers to parties who are  plaintiffs in  a suit o r appel
lants in  an appeal. I  coucur in  the view expressed in  G u l a h  D a s  

V. L a k s J i m a n  N a r h a r  (1).
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T here does no t appear to  be any  provision in the P rocedure 
Code for aba tem ent of proceedings in execution of decrees like 
su its . U nder s. 232 applications for execution can be m ade by a w.
iegal represen tative o f a deceased jndwrnent-credifcor, and th e re  is SiNo-a
no th ing  to p revent the ir being made a t an y  tim e  w ith in  the  period, 
o f lim itation prescribed by art. 179. W hen it is b rough t to  the  
notice of the C ourt th a t the jndgm ent-cred ito r is dead and  no legal 
represen tative appears, the  proper course would be to strike  off 
the proceeding by default, leaving the legal representative to  m ake 
a fresh application for execution. In  the case before us th a  C ourt 
was unaw are o f the death  o f the judgm ent-cred ito r, and th e  order 
for sale, which had been properly m ade before liis death, w as 
carried  out by the sale o f the judgm ent-debtor’s p ro p e rty , no tw ith 
stand ing  his death. The death of the decree-holder after execution 
taken  o a t w ill no t affect the valid ity  of the sale which had  been 
m ade on .the au tho rity  o f the C ourt’s order w hich is unaffected by 
th e  decree-holder’s death. By E n g lish  practicej “ i f  the p lain tiff 
d ie after final ju d g m en t his executors m ust revive it ag a in s t th e  
defendant before th ey  can have exeoutioii, or if  the  defendant die 
a fte r final ju d g m e n t i t  m ust be revived aga inst his executors or 
ag a in s t his heir and terre-tenants, b u t i f  the p la in tiff die afte r a f a .  

sued outj inasm uch as the  sheriff derives au th o rity  from  the  w rit, 
i t  m ay b s executed notw ithstanding.” — S m ith ’s A ction a t  Law ,
9 th  ed.. p. 300. So here, the au thority  for the  sale rem ained, and 
th e  validity  of the  sale is unaffected. I  see no m ateria l objection 
'to  the  confirmation o f the sale w ith reference to  s. 312, C ivil P ro 

cedure Code. I would dismiss the  appeal w ith  costs.

S traight, J . — I dp n o t th ink  th a t the death  of the  decree- 
ho lder p rior to the  exectitioti-sale ' rendered such sa le  void. I t  
seems to have been published and, conducted in  accordance w ith  
th e  provisions of the  l a w ; and  was therefore n o t open to  any 

_ objection under s. 311 of the P rocedure  Cod.e. A t the tim e the 
dccrcG“holdor died she h ad  satisfied all the prelim inaries necessary 
to entitle her to the sale o f her judgm ent-deb to r’s p roperty , and 

.a ll  th a t rem ained to  be done was for the  order of the  C ourt d irec t
in g  the sale to he carried out. I t  does no t appear to mo tlia t the 
provisions o f ss. 365-3(56 can be adapted to  execntion-proceedings, 
b u t I  so far concur w ith  Mr, Ju s tice  Spa.akie th a t  I  th ink  i t  would
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1881 laavB be«n better liad the C ourt executing  the decree m ade the  
> representatives of the deceased decree-holder parties on th e  h ear-
O v h & n i application for confirm ation of sale. A t the sam e tim e

the not doing so seems scarcely sufficient ground; for d is tu rb in g  
the order of the M unsif, and I  therefore concur w ith M r. Ju s tic e  
Oldfield th a t the  appeal should be dism issed and the  o rd er con

firm ing the sale upheld,
J p p e a l  d i s m i s s e d .

jggj £efore Sir Eoberi Siuart, K l , Chief Justice, and Mr. Justice OUfidi»

NAGAE MAL ( P l a i n t i f f )  v .  MACPHEESON ( D e p b n d a n x ) . *

Return, of plaint to be presented to the proper Court— Rejection of plaini~Came of  
action— Jurisdiction.

The plaintiff in tMs suit claimea in a Civil Court (i) a declaration of his right 
to certain land ; (ii) that certain leases of such land, so far as their terms exceed
ed the term of settlements, should he cancelled; and ^iii) arrears of rent for 
siicli land. The Court held as regards claim (i) tliat the plaint did not disclose a 
cause of action, as it was not alleged that the defendant had disputed the plaintiff’e 
right; as regards claim (ii) that, with reference to the terms of s. 29 of Act X V III  
of 1873, the plaintiff’s canse of action had not yet arisen ; and as regards claim 
(iii) thatitiras cognizable in a CJourt o f Bereimej and it directed that under 
B. 57 of Act X  of 1877 the plaint should be returned to the plaintiff to be present 
ed to the Revenue Court. Held that under the circumBtaiicea the plaint should 
liafe been rejected and not returned.

The plaintiff in  this suit, w hich was institu ted  in  the  C ourt of 
the  Subordinate Ju d g e  of D eh ra  D in ,  claim ed (i) a declaration  of 
H s  rig h t as proprie tor to certain  la n d ;  (ii) th e  cancelm ent o f cer
ta in  leases of such land in so fa r  as the  term s o f such leases exceed
ed the  term  of the settlem ent o f such  l a n d ; and (ii) Rs. 812-5“6, 
principal and in terestj being th e  re n t due for such land  from  the 
1st Ju ly , 1876, to the SOih Ju n e , 1879. The plaintiff rep resen ted  
the  persons who had originally leased such land, and the  defendant 
represented the persons to  w hom  such land had orig inally  been 
leased. The Subordinate Ju d g e  held th a t, as regards the  claim s for 
a declaration o f the plaintiff’s p ro p rie ta ry  r ig h t  and th e  claim  for 
th e  oancelment of the  leases, th e  p la in t disclosed no cause o f action  |  
inasm uch as i t  was not alleged th a t the  defendant had  denied o r

Pisher, Esq., Judge <3l
tiie uourt of bmaU Causes at Dehra Dun exercising the powers of & Subordinate- 
Judge, dated tlie 9th August, 1880.


