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decreed the appeal. I t  is u rged in  appeal before iis th a t the  Ju d g e  18S1 

M r. B arstow ’s decision on the question o f  tenancy  and liab ility  for 
re n t is final. This objection is valid . ] t  was no d o u b firre g u la r  for 
M r. B arstow  to rem and  the case for re-decision u nder s. 562, bu t his CaAirAi 
judgnienfc disposed of th e  issue between the parties w hether o r no t 
defendan t O hattar w as liable to  pay ren t to  plain tiff on the holding, 
and  i t  only left open for determ ination the  am ount o f th a t  ren t 
afte r deduction of defendant’s share of profits due to  him  b y  the 
plaintiff. I t  was n o t in  BIr. K nox’s power to re-open and  decide 
again  the  question o f liab ility  for ren t, n o r can we say th a t M r.
B arstow ’s decision th a t O hattar and K am ta, although  share-bolders, 
took th is land  w ith liab ility  to pay re n t on it  to  th e  body of share
holders represen ted  by  the lam bardar is w rong  or open to  any  
objection w hich m ay be en tertained  in  second appeal. The case 
w ill go back in  o rder th a t the J-adge m ay determ ine w hether the  
am ount now decreed by  the  A ssistant Collector is correct. Ten 
days w ill be allowed for objections and a  day  be fixed for hea rin g  
b y  the R e g is tra r.

I s s u e  r e m i t t e d .

Btfore Mr. Justice Oldfield and Mr, Justice Straight.
1881^

M AIN ATH  KtTARI (JnD»MEM-DEBTOu) v. DEBI BAKHSH E A I A p r ils
(DeCREE-HOLDBK.)* ......

Execuiion o j Jecree— Limitation—Application by decree-holder fo r  postponement o f  
sale—Application for execution, or to take some step in aid o f  essecutioji, o f  decree—
Act K  V o f  ISi 7 {^Limitation Act), seh, ii, No. 179,

An application by a decrce-holder for tlie postponement of a sale in execu

tion of the decree on the ground that lie liad allowed the judgment-debtor tim« 
is not “  an npplicntjon according to law to the proper Court for csecution, dx to 
talcn sl op in :iid of exeevstion, of tbe decree,’’ within the meaning of No. 119,
sell, ii, Act X V  oC 1877, and limitation cannot be computed from the date of such 
att application.

The dccrce-boldor in  this case applied for execution of h is 
decToe on tho  19i;h Ju ly , 1876. I n  pursuance of th is application 
certain  p roperty  belonging  to  the  jud^raent-d .6btor was a ttached  
and  was notified to be  sold on the  21st A ugust, 1876. On the 
day  fixed for th e  sale to  take place the decrec-hohler applied *to

* Second Appeal, No. 7 of ISSl, from an order of W . Kayo, JndKC of
Gorakhpnr, dated the 10th ISIovemher, ISSO, rciversing an order of Maulvi Muham
mad Kamil, Munsif of Basti, dated the l liL April, l&SiJ.
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1881 the Court executing tlie decree to postpone the sale, sta ting  th a t lie 
^ had ao-reed with the iudffm ent-debtor to give him tim e to raiseÂXKATK ^ J O  ry

Kdaw the am ount of the  decree. This application was g ran ted , and the 
.eIkhsh  execution-case was struck off the file. On the 21st A ugust, 1879, 

the deeree-holder made the next, the  p resen t, application for execu
tion of his decree. The Court of first instance held th a t th e  appli
cation was barred  by lim itation. On appeal by the decree-holder 

the lower appellate Coart held th a t the application was w ithin 
time, having been made w ithin th ree  years from  the date of the 
decree-holder’s application of the 21st A ugust, 1876, w hich the 

lower appellate Court held was an application in aid of execution 
w ithin the meaning of No. 179, sch. ii. o f A ct X V  of 1877. The 
judgm ent-debtor appealed to the  H ig h  C ourt, contending th a t the  
decree-holder’s application of the 21st A ugust, 1876, was no t one 
in  aid of execution, and consequently lim ita tion  could not be com
puted from the date of that application, and  the present application 
was barred by limitation.

M unshi S i i k h  R a m  and Matilvi M e h d i  H a s a n ,  for the appellant.

M ir Z a l i u r  H u s a i n  and B abu S i t a l  F r a s a d  C h a t t a r j i ,  for the  
respondent.

The judgm ent of the Court ( O l d f i i l d ,  J .  and, S te a ig h t , J . )  
was delivered by

O ld f ie ld ,  J . —The application of the  21st A ugust, 1878, was 
an  application by the decree-holder th a t the sale fixed for th a t 
day m ight be postponed as he had given the judgm ent-debtor 
time. This cannot be held to be an application according to law  
to the proper C ourt for execution, o r to  ta k e  some step in  aid of 
execution, of the decree,”  within the  m eaning  of No. 179, sch. ii, 
A ct X V  of 1877. I t  was an  application made w ith the  object 
of staying execution, and it has been held by this C ourt th a t an  
application of this nature is no t an  application to enforce or keep in  
force the decree, w ithin the m eaning  of a r t  167, sch. ii, A ct I X  of 
l $ 1 h — F a k i r  M u h a m m a d  v. G l i u l a m  H u s a i n  (1). The order o f 
the Ju d g e  is set aside, and th a t o f the M unsif is restored, and th is 
appeal is decreed with costs.

A p p e a l  a l l o w e d .
(1) L L. R. 1 All. 580.


