
Mr. C o n l a n  and  Sliah A s a d  A l i ,  for the respondent.

The ju d g tn en t of the H igh  C ourt (Spankie, J .  and Oldiield, 
J . ) ,  so fa r as i t  is m ateria l for tiie purposes of th is  report, was as 
follows

O l d f i e l d ,  J . — The appellant urges th a t the low er C ourt should 
no t have giveii a decree for the property  by pre-em ption condi­
tional on plaintiff’s pay ing  the full am ount requ ired  w ith in  a  cer­
tain  tim e, as he claim ed the property  on paym ent o f a sm aller sm n 
and did no t allege in  his p la in t th a t he was ready  to pay  a price 
which th e  C ourt m igh t find to be payable, and we are  referred  to a  
decision of this C ourt , — D u r g a  P r a s a d  v. N a i o a z i s l i  A li  (1 ). T here 
is th is distinction between th a t case and  the one before us th a t  in  
th e  form er the  C ourt below had refused in  its  discretion  to  perm it 
p la in tiff to ob ta in  the  property  by paying  a la rg e r sum  than  he had  
expressed him self in, h is p la in t w illing to  pay, and the  H ig h  C ourt 
observed th a t they  could no t hold as a  m a tte r o f  law th a t the  C ourt 
below was bound to allow the plaintiff to am end his p la in t and  to  
b rin g  in  the very  jmuch la rger sum w hich he should have offered 
to  pay w hen he b ro u g h t his suit. In  th is  case the Ju d g e  has acceded 
to  the  prayer of th e  plaintiff, and i t  is not necessary th a t we should 
in te rfere w ith the  exercise of his d iscretion in  the m a tte r, p articu ­
la rly  as th e  objection was not taken  in  the w ritten  m em orauduoi of 
appeal. The objections u rged  by the respondent a re  w ithout force. 
The appeal is dismissed b u t w ithout costs.

A p p e a l  d i s m i s s e d .
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Before M f, Justlce Spankie and Mr. Justice OWfieli.

SUBAJ DIN (PLAiNTiro) V. CHATTAR (Defbnbant.)*

Disposal o f  stiii on preliminary point—Reversal hy Appellate Court of decree on suek 
point ami irre.ynlar ranand of ease under s. 562 of Act X  of 1877 (^Civil Fro. 
cediire Code) fur trial o f a certain issue— Fower of succeeding Judge of Appellate 
Court ta re-try such, point,

A  Court; of first instance dismissed a suit upon a preliminary point. On 
a p p e a l  Ijy l h c ‘ plaintiff fiSJiinsI; the (Iccrco of such Court t!io Liiou oC i]ic

SoC'Onil Apr-wil! J03G of iS;sO, froLU clourcfi (ii: G. JO. Kiior, K.sq., .Tactgc
oE liiiiHia, (lilted tin; .luno, ISSO, rovnrsing a <lo(;re« of 11. M. Bird, Ksci.,
AssidLanL Uoiloctor of the fir.sL cliiss, Kii-vvi, daUiil tlio irjtii ]SIay, ISciO.
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JSSl sppelLito Conrt, M r.-5, rerersed the decree upon such preliminary point, and 
remanded the suit under s. 562 of Act X  of 1877 for the trial of a certaia issue. 

SiTUAJ P in The Court of first instance tried such issue and made a decree in accordance with 
its finding tbercon. On appeal against the decree ol the Court of first instance 
the defendant again raised such preliminary point. The then Judge of the appel­
late Court, Mr. K, dismissed the suit upon such preliminary point. JÊ eld that, as, 
although Mr. B  had irregularly remanded the suit nader s. 562 of Act X  of 1877^ 
his decision disposed of such preliminary point and only left open for trial the 
issue which he had directed to be tried, Mr. ^  was not competent to re-try and 
decide such preliminary point.

The facts of this case are su ffic ien tlj sta ted  for th e  purposes of 
tMs report in  the order of the H ig h  C ourt rem an d in g  the case for 
the tria l of the issue set cub in  the  order o f rem and.

J3abu O p r o T c a s k  C h a n d a r  M u k a r j i ,  for the appellant.

MnnsM H a m m a n  P r a s a d ,  for the  respondent.

The H igh  Court ( S p a n k i e ,  J . j  a n d  O l d f i e l d ,  J . , )  m ade the  
following order of rem and

O ld i ’Ie ld , j . —‘The p la in tiff b rough t th is  su it as ex-lam hardar 
to  recover ren t for a  certain ho ld ing  from  the defendant, Ohattar^ 

whom he alleges to be m ortgagee o f ' the orig inal ten an t, P a tiy a . 
The A ssistant Collector in th e  f irs t in stance held  th a t C ha tta r 
had no th ing  to do w ith the  ho ld ing  ; th a t h is fa ther K am ta  had  
taken i t  when relinquished b y  P a tiy a  and  held it as s i r ; p lain tiff 
m igh t, if  so ad?ised, sne him  for profits ; and he dism issed the  suit. 
The Ju d g e , M r. Barstow , held  th a t  C ha tta r and. K am ta  -were 
jo in t tenan ts of the holding, an d  C h a tta r was liable to plaintiff for 
th e  recorded ren t, bu t could p lead to  set-off any  sum  diie to h im  
as share-holder for profits ; and  he reversed  th e  decree of the  
A ssistan t Collector, and rem anded th e  ease under s. 562 of A ct X  of 
1877 for the determ ination of th e  am ount which should be deducted  
from  the sum claimed by  the p la in tiff on account o f p rofits d,ue to  
th e  defendant and. for re-decision.- The A ssistan t Collector accor­
dingly  determined the am ounts o f profits to be set-off from  the  
ren t due, and decreed the balance, C ha tta r, defendant, appealed, an d  
th e  appeal was heard  by  Mr. K nox , Ju d g e . One of the  g ro tinds 
of appeal was th a t defendant is n o t a te n an t and n o t liable for r e n t  
to plaintiff. The Ju d g e  held this contention  to be co rrec t, and  on 
this ground  reversed the  decree  o f th e  A ssistan t Collector and
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decreed the appeal. I t  is u rged in  appeal before iis th a t the  Ju d g e  18S1 

M r. B arstow ’s decision on the question o f  tenancy  and liab ility  for 
re n t is final. This objection is valid . ] t  was no d o u b firre g u la r  for 
M r. B arstow  to rem and  the case for re-decision u nder s. 562, bu t his CaAirAi 
judgnienfc disposed of th e  issue between the parties w hether o r no t 
defendan t O hattar w as liable to  pay ren t to  plain tiff on the holding, 
and  i t  only left open for determ ination the  am ount o f th a t  ren t 
afte r deduction of defendant’s share of profits due to  him  b y  the 
plaintiff. I t  was n o t in  BIr. K nox’s power to re-open and  decide 
again  the  question o f liab ility  for ren t, n o r can we say th a t M r.
B arstow ’s decision th a t O hattar and K am ta, although  share-bolders, 
took th is land  w ith liab ility  to pay re n t on it  to  th e  body of share­
holders represen ted  by  the lam bardar is w rong  or open to  any  
objection w hich m ay be en tertained  in  second appeal. The case 
w ill go back in  o rder th a t the J-adge m ay determ ine w hether the  
am ount now decreed by  the  A ssistant Collector is correct. Ten 
days w ill be allowed for objections and a  day  be fixed for hea rin g  
b y  the R e g is tra r.

I s s u e  r e m i t t e d .

Btfore Mr. Justice Oldfield and Mr, Justice Straight.
1881^

M AIN ATH  KtTARI (JnD»MEM-DEBTOu) v. DEBI BAKHSH E A I A p r ils
(DeCREE-HOLDBK.)* ......

Execuiion o j Jecree— Limitation—Application by decree-holder fo r  postponement o f  
sale—Application for execution, or to take some step in aid o f  essecutioji, o f  decree—
Act K  V o f  ISi 7 {^Limitation Act), seh, ii, No. 179,

An application by a decrce-holder for tlie postponement of a sale in execu­

tion of the decree on the ground that lie liad allowed the judgment-debtor tim« 
is not “  an npplicntjon according to law to the proper Court for csecution, dx to 
talcn sl op in :iid of exeevstion, of tbe decree,’’ within the meaning of No. 119,
sell, ii, Act X V  oC 1877, and limitation cannot be computed from the date of such 
att application.

The dccrce-boldor in  this case applied for execution of h is 
decToe on tho  19i;h Ju ly , 1876. I n  pursuance of th is application 
certain  p roperty  belonging  to  the  jud^raent-d .6btor was a ttached  
and  was notified to be  sold on the  21st A ugust, 1876. On the 
day  fixed for th e  sale to  take place the decrec-hohler applied *to

* Second Appeal, No. 7 of ISSl, from an order of W . Kayo, JndKC of
Gorakhpnr, dated the 10th ISIovemher, ISSO, rciversing an order of Maulvi Muham­
mad Kamil, Munsif of Basti, dated the l liL April, l&SiJ.


