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APPELLATE CIVIL.

Before Mr. Justice Spmlde and Mr. Justice Oldfield.

N A U B A T  SIN G H  (D E PEN D iN T) u. K ISH A N  SIN G H  ( P l a in t if f ) . *

Pre-emption— Alleijatioii htj plaintiff that a certain mm is the actual price~ Omission 
to allege readiness and uiUUtiyness to fay actual price—Discretionary power of 
Court to grant decree.

The Court of first instance dismissed a suit to enforce a riglit of pre-emption, 
although, it found that the plaintiff had such right, on the ground that the actual 
price of the property was a larger amount than the amount which the plaintiff 
alleged it in his plaint to "be, and the plaintiff had not in his plaint expressed his 
readiness and willingness to pay any amount which the Court might And to be 
the actual price. On appeal by the plaintiff the lower appellate Court gave him 
a decree conditional on the payment of such larger amount -within a fixed time. 
Held that it was not necessary to interfere with the exercise of the lower appellate 
Court’s discretion in the matter, particularly as the defendant had not objected to 
such exercise in his memorandum of second appeal. Burga Prasad v. Nawazish 
All f l)  distinguished.

TflE plaintiff in  th is suit; claimed to enforce a  r ig h t of p re 
em ption in respect of a share of a certain  •village, sucli r ig lit be ing  
founded on M uham m adan law, general usage, and the  term s of 
th e  adm inistra tion-paper of the village I t  appeared th a t the p ro 
perty  in  su it had on the  14th Septem ber, 1864, heen m ortgaged , 
by  way of conditional sale, to the defendant N aubat S ingh to secnre 
the repaym ent w ith in  s is  years of a sum of Rs. 700. The m ort
gagors, who retained possession of the property, stipulated  in th e  
in stru m en t of m ortgage that_ they should pay  the m ortgagee 
B s. 105 annually  from  the  profits o f the property , th a t am ount 
rep resen ting  in te rest on the principal sum secured by the m ortgage 
a t the ra te  of E.e. 1-4-0 per c e n t ; th a t, in  the event o f default in  pay
m ent of th a t am ount annually  or any  part thereof, sach am ount 
should bo regarded  as principal and. bear in te rest a t the ra te  of 
R e. 1-4-0 per cent, per m ensem ; and tha t, if  they  failed to p a y , 
th e  am ount of the m ortgage-m oney in  full at the eud of the si.v 
years, th e  m ortgage should be foreclosed. On the  Pth Novoinber, 
1871, th e  m ortgageo, the defendant N auba t Singh^ applied under
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J8S1 Regulation X V II  of 1806 for the foreclosure of the m ortgage,

JTaijbit claiming a sum of Rs. 1,863-8-0. T hat sum  represented  th e  p riu -
Singh. am ount secured by th e  m ortgage, Rs. 700, and in te re s t

K i s h a n  computed according to  the term s of the m ortgage. In  1879, the
SiKKH. m ortgagors not having paid the am ount claimed w ithin the year o f

grace, the defendant N aubat ISingh sued them  for possession of the  
property. The m ortgagors confessed judgm ent, and Naabafc S ingh  
obtained a decree for possession of the p roperty , and obtained pos
session of it in  execution of th a t decree on the 21st M arch, 1879. 
On the 7th January , 1880, the  p resen t suit was institu ted  ag a in st 
him  and the m ortgagors, in  w hich the plaintiff preferred  a r ig h t o f 
pre-emption in  respect of the p roperty , claim ing to take the  same 
on paym ent of Rs. 7i'0, the principal sura secured by the mortofage. 
The defendant N aubat Singh set up  as a defence to the  s m b , m U r  

a l i a ,  “ th a t the property stood charged n o t only w ith the p rinc ipa l 
am ount of the m ortgage-m nney, b u t also for in terest, and conse
quently the plaintiff’s chiim to enforce a rig h t of p re-em ption on 
paym ent of the principal only was no t m aintainable.”  The C ourt 
o f first instance decided th a t the plain tiff had a  r ig h t of p re-em p
tion, bu t refused to al,Iow him to exercise such r ig h t on the  ground 
th a t the purchase-money was no t, as alleged  by him, represen ted  by 
Bs. 700, the principal sura secured by the m ortgage, bu t by 
Bs. l , 8B3-8“0, the sum, principal and  in terest, for w hich  th e  m o rt
gage had been foreclosed, and th e  p la in tiff  had only  claim ed the 
rig h t on paym ent of the sm aller sum , w ithout expressing his w il
lingness to pay any larger sura w^hich m ight be found to be the p u r-  
ohase-money. On appeal by th e  p la in tiff the low er appellate O ourt 
held , w ith reference to D e 5 i  P a r s h a d  v. A b d u l  G h a n i  (1 ), th a t 
inasm uch as the plaintiff’s r ig h t of pre-em ption had been establishedj 
the C ourt of first instance should have allowed him to exercise th a t 
r ig h t on paym ent of the sum found to be the price o f the  p ro p erty  
notw ithstanding that he had claim ed the samie for a  sm aller p rice  j 
and it gave the plaintiff a decree conditional on the paym ent w ith io  
th ree m onths from the date th e reo f o f Rs. 1,863-8-0. The defen
dan t N aubat Singh appealed to  the  H ig h  C ourt.

Pandits B i s J m n h a r  W a t h  and N a n d  L a i ,  for th e  appellan t,

(1) K-W. 2. S, D. A. B ep, 18§3, vol. x, p. m .
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Mr. C o n l a n  and  Sliah A s a d  A l i ,  for the respondent.

The ju d g tn en t of the H igh  C ourt (Spankie, J .  and Oldiield, 
J . ) ,  so fa r as i t  is m ateria l for tiie purposes of th is  report, was as 
follows

O l d f i e l d ,  J . — The appellant urges th a t the low er C ourt should 
no t have giveii a decree for the property  by pre-em ption condi
tional on plaintiff’s pay ing  the full am ount requ ired  w ith in  a  cer
tain  tim e, as he claim ed the property  on paym ent o f a sm aller sm n 
and did no t allege in  his p la in t th a t he was ready  to pay  a price 
which th e  C ourt m igh t find to be payable, and we are  referred  to a  
decision of this C ourt , — D u r g a  P r a s a d  v. N a i o a z i s l i  A li  (1 ). T here 
is th is distinction between th a t case and  the one before us th a t  in  
th e  form er the  C ourt below had refused in  its  discretion  to  perm it 
p la in tiff to ob ta in  the  property  by paying  a la rg e r sum  than  he had  
expressed him self in, h is p la in t w illing to  pay, and the  H ig h  C ourt 
observed th a t they  could no t hold as a  m a tte r o f  law th a t the  C ourt 
below was bound to allow the plaintiff to am end his p la in t and  to  
b rin g  in  the very  jmuch la rger sum w hich he should have offered 
to  pay w hen he b ro u g h t his suit. In  th is  case the Ju d g e  has acceded 
to  the  prayer of th e  plaintiff, and i t  is not necessary th a t we should 
in te rfere w ith the  exercise of his d iscretion in  the m a tte r, p articu 
la rly  as th e  objection was not taken  in  the w ritten  m em orauduoi of 
appeal. The objections u rged  by the respondent a re  w ithout force. 
The appeal is dismissed b u t w ithout costs.

A p p e a l  d i s m i s s e d .
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Before M f, Justlce Spankie and Mr. Justice OWfieli.

SUBAJ DIN (PLAiNTiro) V. CHATTAR (Defbnbant.)*

Disposal o f  stiii on preliminary point—Reversal hy Appellate Court of decree on suek 
point ami irre.ynlar ranand of ease under s. 562 of Act X  of 1877 (^Civil Fro. 
cediire Code) fur trial o f a certain issue— Fower of succeeding Judge of Appellate 
Court ta re-try such, point,

A  Court; of first instance dismissed a suit upon a preliminary point. On 
a p p e a l  Ijy l h c ‘ plaintiff fiSJiinsI; the (Iccrco of such Court t!io Liiou oC i]ic

SoC'Onil Apr-wil! J03G of iS;sO, froLU clourcfi (ii: G. JO. Kiior, K.sq., .Tactgc
oE liiiiHia, (lilted tin; .luno, ISSO, rovnrsing a <lo(;re« of 11. M. Bird, Ksci.,
AssidLanL Uoiloctor of the fir.sL cliiss, Kii-vvi, daUiil tlio irjtii ]SIay, ISciO.
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