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hav ing  re g a fd to  tlie language o f s. 6, sub-section (S), and  s* 12 of ^881
A ct o f 186.5, th e  p la in tiffs  su it should liave been in stitu ted  in  
tb e  Sm all Cause C ourt. B j  his plain t be in  clear te i‘ms alleged^ 
and  by  distinct and  positive evidence proved, actual pecun iary  tlPACHXAj

dam age to  tbe  e .tteu t o f Rs. So, aa tbe direct consequence o f  the  
Wrongftll ac t of tbe plaintiff. This claim  therefore was In respect of 
a  personal in jn i'y  from  wliicb actual and ascertained peciiiiiary 
dam age had  resulted and  i t  cleaidy fell w ith in  tbe te rm s of s. 6j 
sub-section (3) of A c t X l  of 1865. H e  was therefore bound by  th e  
provisions of th a t A.ct to bi*ing his su it in  the  Sm all C ause C ourt, 
w hich, the  nondition pifecedent to gi's?'Ing i t  ju risd ic tion  u n d e t th e  
head o f actual pecun iary  dam age being  Satisfied, necessarily  had  
the  pow ef to  en terta in  and  dispose of the  general question o f 
tlam age raised under th e  other head. This vievv' has been e tp re ssed  
in  tv?-o C alcutta tu lin g s  — G u n g a  N a r a i n  v. G i i d a d h u r  C l i o i o d h r i ^

( 1 ) and  S t ' o j o  S o o n d u r  v .  E s k a n  C h i i n d e r  ( 2)— and !a the  opinions 
th e re in  enuncia ted  we coincide

We must accordingly allow this application for revision and 
8efc aside all the proceedings hitherto had as having been held 
without jarisdiction. The plaitiit will be returned to the respondent,
H anttm an  TTpadhya, in  order th a t he m ay present it in  the Sm all 
C ause Courtv JSach p a r ty  will pay h is  own costs on th is  appli* 
ca tio a .

A p p l i e a t i o n  a l l o w e d .

CEIMINAL JURISDICTION. M  .
April 12,̂

ife/bfg M h Jnstic6 StmigU. 

li? Tsa MaspS'M ot S'ftfi PijWIiion of DMS.A.0 SINGEiL v. CHAHD-

Ma^istraie of the, Disiribi— Pother io tbtlhdratB or refet case6— Act X  o/" lS72 
(Criminal Pfo6eduH Code), s. i t .

Mrt,srisi;tatbs oJ Watrlcts should exercise the powets coiife^red on them hy 
S. 4? of Act X  of lS72 only v/hen it is ahsolutely iicccsr-iivy Tor ttie i!itcro?t3 of 
justice that they shotHa do so5 and when on& of i.he parUcs to a cnpo applks to 
kave it witMrawn from the ihquiring into or ■i-rylnŝ  ii; and rcicrred
%o another Magistrate, the itagistratn of the District should give tlu; olli;;r part.y 
notioe of such appUcatioti, and an bppottuhity of showing cause why ffucli api>lv 
cation should not be granted.

(I) #* B. igi. . (2) IS W. K.
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1881 Where the accused in a critninal case applied to the Magistrate of the Dia-*
-------------- —. tricfcj after the eTidence of the complainant and his witnesses had bcien taken, to
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I THie M a t -  withdraw such case from the Subordinate Magistrate trying it and to t r y  it him- 
application not containing any sufficient reason Justifying the granting 

MEAoSiNGH of the Sam e, and the Magistrate of the District, -wlthont giving the c o H ip la iB a n t 

^  notice of such application or opportunity of showing cause against it, and ’without
Chahd stating any reason, withdrew such case from the Subordinate Magistrate trying 

it and Referred it to another for trial, the High Court set aside the order of the Dis­
trict Magistrate and of the Magistrate to whom such case vras referred for trials 
and directed the Magistrate from whom it had been withdrawn to proceed -with ifi.

T his was an appiication to  tlie H igh  C ourt fo t the  exercise o f 
its  powers of -revisioia under s, 297 o f A c t X  of 1872. The p e ti­
tioner, U m rao Singh, preferred a charge of m ischief aga inst on® 
F ak ir  Ohaud before Maulvi E a d i r  AH exercising  th e  pow ers o f a 
M agistrate o f the first class in  the d is tric t o f M eernt, A fte r th e  
evidence of the com plainant and  his. w itnesses had been  taken^ and  
a  date fixed for the exam ination of th e  w itnesses fo r the accusedji 
a petition on behalf of the accused w as p referred  to  the  M agis­
tra te  of the  D istrict, pray ing  for the  tran sfe r of the  ease. Thi® 
petition contained the following sta tem ents 5—  ̂T hat the  case m en­
tioned above is pending in  the C ourt o f M aulvi K ad ir  Ali, D eputy  
C ollector; th a t U m rao S in g h t h e  so-called com plainant, is th e  
liasband’s b ro ther’s sou of D akho, the  wife of I&hq L a i ;  th a t th e  
said lady is the real com plainant, iaas-moch as the  house to  whicli 
i t  ia alleged mischief has been done belongs to  her ; th a t  sbe hag 
been for a long time on te rras o f en n a itj w ith  th e  aecused, and  
every day there is something to  re fe r to  the C ourt t  tjia t moreoveif 
th a t said lady is in  affluent circum stances, and is alw ays p lo ttin g  
to  Tuin the accused ; that, as your honor knows well, ow ing t &  

cases com ing before youj the circum stances of th is  enm ity , th e re  
is no o ther means of escape except by  you r ten d erin g  a  helping ' 
i a a d : tha t the tahsildar, who w ent t«? m ake a ' local in q u iry , Wa® 

biased in  faivour of the com plainantj and  om itted to  in v estig a te  
facts w hich required investigation j p e titio n e r now p ray s tiia t yo ii 
will tran sfe r this case from th a t C o u rt in to  y o u r  own and decide 
i t  y o u r s e l f th a t  it is necessary th a t you  should inspect the locality^ 
so th a t you  may learn all the facts t  th a t  if  the case be mot trans-^ 
ferred, yon will d irect the said M aulvi n o t to pass final orders; i s  
tMs ease m erely ob the tah sild a r’s report^ withGut a Iccal in q a iry  ̂
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fu rth e r  that} as the counsel on both sides are E uropeans, it; tvotild 
be proper for your honor to  decide the case yourself.^’ The Ma­

g is tra te  o f the D istric t, on the  19th Hoveinber, 1880, m ade the 
following e a - p a r t e  o rd er on this application :—“  This ca^e is tran s­
ferred to^’ the jo in t  M agistrate’s Ooilrt/* On the 22ndH oven i“ 
ber, 1880) the Jo in t  M agistrate  dismissed the complaint^ and  re*» 
ferred  the com plainant to  the  Oivil C o art, rem ark ing  th a t the  case 
“  was m anifestly  one vs^hioh oilght nevei? to  have been en terta ined  
in  a  C rim inal Court.

The grounds Upon which the com plainant sough t feYislon of 
the orders of the 19ih  and 22nd November, 1880, were^ am ongst 
others, (i) th a t the order of the  19th Novem ber Was a w rong and  
im proper eseroise by  the  M agistrdte o f the  D is tric t o f his discre-* 

tion and au thority , regai^d being  had to  the grounds Upon which th s  
application for the ti^ansfer of the CaSe made, and  to the cif-> 
cum stance th a t the  M agistrate before whom the cage was pending;, 
who had  recoi*d6d considerable evidence on the cjharge, w as in  
Ho wise shown by  th a t application to bd unfit or Incom petent to  
dispose o f  the charge, by  passing a :final order on the  eomplaini; 
as requ ired  by  la w | and  ( ii)  tha,t the  orddr of the 22nd Novem-* 
foer was m ade d irec tly  in contravention of law , a. 147 of Acti 

X  of 1872, undei* 'Whidh i t  was made, being applicable to cases in  
w hich the com plaint is dism issed w ithout evidence for the  prosecu^* 
tion being recorded and  witnesses for the defence being  summon-' 
ed.

M r. H o n i a r d ^  for* th e  petitioner, V m m o  B i a g h .

Mr. S i m e o n f for B’akir Chand.

The / u n i o r  G o t e m m e n t  P l e a d e r  (B abu D u S d r k a  M a t h  B a n d r ^ i j f  

for the Grown.

Straight, J.— 1 am  o f opinion th a t, In passing h is order o f 
th e  19 th  November, 1880, the  M ag istra te  un\»isely and  im properly  
exercised the d iscretion g iven  him  by s. 47 of the Crim inal Pro** 
cedure Code. The petition  upon which it was based disclosed np  
ade(|Uate or sa tisfac to ry  gfouuds for the rem oval o f the case from  
the D eputy  M ag istra te , and to w ithdraw  the  m a tte r from  h is cogf
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18S1 tifzance lipoll such ridiculous grounds as those u rg ed  b y  F a k ir  

Mat' " Cliand was to pass a  reflection iipoa tlie jud ic ia l qualifications and
TEE OP THE im partiality  of the Deputy M agistrate , for w hich 1 can 

•isiEAO s'lNGU neittie i'justification nor excuse. I t  is tru e  th a t the pow ers g iven
a  V.

i I'kib V  "^firy large, but for this very reason they  should bo
CHAm m ost carefully exercised, and M agistrates of D istric ts should use 

th e  extensive discretion given -them to d ivert the course o f proce*" 
dure from  its ordinary channelj only when it is absolutely neces« 
sary  fo r the interests of justice th a t tbey  should do so. Moreover^ 
when an application is made to the M agistrate  of a D istric t fof 
the withdrawal or removal o f a dase frora the Ootlrt of a  Sub-» 
ordinate M.agistrate by one of the parties to such case, no tice of 
such application should be g iven to  the opposite party^ and an 
opportunity should be affoi'ded h im / i f  desirous o f do ing so, to 
show cause against its being granted^ N oth ing  o f th is  kind was 
done in  the present instance | on the con trary , a ltogether ign o rin g  
any  objections the com plainant U rarao S ingh ra ig b t have had to 
lirge, and w ithout stating  any g rounds or -reasons for his decision^ 
the M agistrate, although the whole o f the statem ents of th e  com« 
plainant and his witnesses bad been ta k en  and recorded by  the De-» 
puty  M agistratej summ arily tran sfe rred  tbe  case to th e  C ourt o f 
the Jo in t M agistrate for disposal. I t  appears to m e th a t, in tak in g  
this course, the M agistrate acted w holly w ithout adequate o r suffi-* 
cient reasoDij if  he accepted th e  g rounds u rg ed  in  the  petition  of 
F ak ir  Ohand as justifying hirft in  g ran tin g  th a t perso n ’s applica­
tio n  5 and th a t if  he did not act upon these, the least he could bavs 
done would have been to record the feasons th a t induced him  to  
toiake bis order a t so late a ^tage of the D epu ty  M agistra te 's  p ro ­
ceeding. In  consideHng the question  of revision by  this C ourt, 1 
express no opinion, one Way or the other, upon the m erits o f tho  
charge of mischief institu ted  by TJtnrao S itigh  aga in st F a H r  
Ghand, and I  simply confine m yse lf to  the points u rg ed  by th e  
applicant upon the question of procedure. The orders o f the Magig** 
tra te  dated  19th N otem lier, 1880, and  of the Jo in t M agistrate  o f 
tbe  22nd Hovember, 1880, will be set aside and  the case w ill be 
restored  to  the file of th e  D ep u ty  M agistrate, for h im  to proceed 
w ith  the inqu iry  and pass such orders as m ay to  Mm appeair 
proper.


