
1881

Tdhamsiad
}ULSHEKB

K han
0.

Maeiam
Bksam.

m THE INDIAN J^AW REPOBTS. [VOL. IlS.

1881 
April).

or at the same time, lie was attacked by fever and hh bands and 
feet swelled, and during a large portion of the time of bis illness 
lie suffered most from tlie Boil, but it lessened for a time about the 
date of his death, and he was a little better. But it appears that 
the boil was oiitwardlj andsuperfieially cured, and the sore seemed 
somewhat healed up, yet inwardly its effect was present, and it was 
Dot completely cared, then the swelling and fever increased and 
be died., till that time he was not relieved of the original malady 
of the ulcer.” This can hardly be regarded as a satisfactory con­
clusion. For ourselves we think that there is sufBcient evidence 
to warrant the finding that for a long time past, from 1874 up to 
Julv, 1878, Ghulam Nabi Khan bad been, a sufferer from boils or 
a carbuncle, it is not, possible to say which with any distinct­
ness, and ultimately died; but that when he executed the deed 
of gift there was no immediate apprehension of his death ; that 
twenty daj’s before his death his surgeon thought that he would 
get well, but he did not get better, but became weaker under 
treatment, and finally died, but whether from the boil, or from 
some otlier supervenient disease, there is no satisfactory evidence 
to show. Under these circumstances we are not disposed to say 
that the deed of gift executed by Ghulam Nabi Khan was invalid 
under the Muhammadan law. We are tlierefore compelled to annul 
the decree of the lower Court and to dismiss the claim in toto. 
It is unnecessary here to consider the objections of Nirali Begam 
whilst those of Mariam Begam have been disposed of by the 
judgment. Appellant will pay bis own costs and those of Mariam 
Begam, Nirali Begam will pay her own costs in this Court.

Decree modified.

Before M r. Jusiioe SpanMe and Mr. Justice. Oldfield.

BHAONI ( P l a i n t i f f ;  v. M AH AEAJ SINGH ( D e i b n d a n t ) . *

Segulation V II  of 1822—Award-^AH I X  of  1871 (Limitation Act), seh. ii,- 
No. M ~ A c t  X V  of 1877 {Limitation Act), sch. ii, No. U'^Hindu Law’— Suc- 
cession— Cusiom—Illegitimate son~~“ Gandkarp” marriage.

D  died in 1860 leaving him surviving Ms first wife G, bis'gecond wife iS, his 
uiotliec i?, and 31 his son. by a ■woman to whom he had been married by the ‘*gan-

* First Appeal, No, 57 of 1880, from a de.crcc of Manlvi Zain-ul-abdiD, Bub- 
ordinate Judge of ShahjaMnpur, dated tho 6th Dcceiubor, 187!).



dharp" tinm. Of marriage. On D ’s death G ’s name was* registered in the record- 
of-rights iu respect of his proprietary rights in a certain village. In 1871 G died 
and on her death B , B , and M  preferred separate claims to have their names 
registered in respect of such rights. The Assistant Settlement Officer before 
whom tbsse claims came for deciaion, professing himself unable to decide which of 
the claimants was in possession, and observing that it was not shown that posses- 
sign was joint, referred the case to the Settlement Offioer. The Settlement Officer, 
without making any inquiry, disposed of the case on the evidence taken by the 
Assistant Settlement Offioer, and held that the claimants were in joint possession 
of such rights, and it was proper that the name of each shoald be registered in 
respect of a one-third share of such rights. He at the same time intimated to the 
parties that, unless tiiey settled their claims in the CiTil Court or by arbitration, 
before the khewal was framed, it would be framed as he had directed. In 1873 R  
died and on her death M  proourcd the registration of his name in respect of 
her one-third share. In 1879 B  sued M  for possession of the one-third Share 
which ho had obtained under the proceeding of the Settlement Officer, and of 
Ji’s one-third share, claiming as heir to her deceased husband D, and alleging 
that M  was not the legitimate son of i> and was therefore not entitled to suc­
ceed to such rights. M  set up as a defence that, as the proceeding of the 
gettlemout Offlccr was an award under Eegulation V II of 182.2, and the suit was 
one to contest such award, and it had not been brought within three, years 
from the date of such award, the suit was barred by limitatioo ; that he was the 
legitimate son of O and therefore entitled to succeed; and that, assuming he was 
not legitimate, he wiis'entitled to succeed by the custom of the village. In sup­
port of such custom i f  relied on the following entry in the village wajib-ul-an :—  
‘•In this village a mistress treated as a wife and the child of such a misSress shall 
also have a right to transfer property and to obtain and receive property.”

Ilehi that the suit was not barred by limitation under No. 4i, sob. ,ii of 
A c tI X o f l8 7 1 , orNo. 45, sch, iio f Act X V  of 1877, as the proceeding of th 
Settlement OiScer was not an award under Eegulation VII of 1&22.

JSeld also that a marriage by the "  gandharp ”  form is. nothing more or less 
than coticubinage, and has become obso.Iete as a form of marriage giving the 
status of wife and making the offspring legitimate. Also, with reference to the 
entry iu the vjajib-td-arz, that it did not necessarily place illegitimate children 
on an equality with legitimate as heirs ; and if that was its intention if was in­
effectual, as parties could not by agreement alter the law of succession; and if 
the entry was le^ardeias evidence of custom it was not conclusive.

The facts of this case are sufficiently .stated for the purposes 
of this report iu the judgment o f the High Court.

The / unwT Government Pleader (Rabu JJwarka Bath B am rji), 
Lala Lalta Prasad, aad Babus Oprokash Chandar Mukarji and 
Jogindro Nath Ghau'dhri, for the appellant.
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1881 Pandifc Ajudhia N a t h  and  M unsH  S i i h h  R a m ,  for th e  re s -

'  ' pondent.BUAONI ^

jl&tuRAj The judgm eiit of the H igli C o u rt (S pankib, J .j and OldfiblDj

J .j)  was delivered by

Oldfield , J., ( SpANfaEj J . ,  concurring).— The plaintiff (Bliaoni) 
is tlie second wife of Dariao S ingh , who died in  1860, leaving 
surviving him his first wife G anesh K u ar, his second wife Bhaonij 
his m other Kaj K nar, sister M ahtab K uar, and three d a u g h te rs ; 
also Ajifc K uar alleged to be his concubine and her son M aharaj 
S ingh defendant and respondent in  this case. On th e  death  of 
D ariao Singh in 1860 Ganesh K u a r  w as entered in  the se ttlem ent 
record, and when she died in  1871 the plain tiff and Kaj K u ar and  
H aharaj S ingh were recorded as heirs and  entitled  to  equal 
shares. Raj K uar died on the  5th  Ja n u a ry , 1873, and M aharaj 
S ingh obtained entry of his nam e in  respect of her one-th ird  share  
oa the  22nd March, 1873. I t  appears also that in 1872 M aharaj 
S ingh sued the plaintiff (Bhaom) and  R aj K u ar to set aside the  order 
o f the settlem ent officer passed in  1871 declaring those ladies 
entitled to. a th ird  share each in  the  estate, and to  establish h is 
own title to  the whole of the p roperty  left by  D ariao S ingh , The 
m atte r in  dispute was referred to a rb itra tion , and the  arb itra to rs 
decided th a t Raj K uar, and n o t B haoni o r M aharaj S ingh , w as 
entitled  to the property, on the g round  tha t Bhaoni had  forfeited 
h er rig h t by  unchaste conduct, and  th a t  M aharaj S ingh  was illeg i­
tim ate. The suit brought by  M aharaj Singh was in  consequence 
dismissed on the 16th August, 187 2, an d  th e  decision was affirmed 
by the H ig h  Court on the 21st Ju ly , 1873. Subsequently in  1874 
the  sister and  daughters of D ariao S ingh  sued B haoni, p la in tiff 
in  this case, and Maharaj S ingh, defendant in  this case, to recover 
the property  left by Dariao S ingh, and  to set aside th e  order o f 
the settlem ent officer; they sued as heirs of R aj K uar. This saife 
was u ltim ately dismissed by  th e  H igh  C ourt on the  3rd  M arch ,
1879, which held tha t the  r ig h t of inheritance to  h e r  husband  
D ariao S ingh ’s estate had vested in  Bhaoni by  law long before she 
was guilty  o f misconduct, and in  her presence as h e ir  to  D ariao  
Bingh none of the plaintiffs had any  r ig h t to  succeed to  the estate . 
Raj K u ar having diedia 1873 and M aharaj Singh having obtained
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en try  o f h is nam e in  respect to tlie one-tliircl s ta re  whicli slie had  
ob ta ined  under o rders of the  Settlem ent Officer iu  1871, the p la in tiff 
(B haoni) has b ro u g h t th is su it, which was in stitu ted  on the 1 s t Sep- 
tem berj 1879, for tw o-th irds o f the estate of D ariao  S ingh, nam ely , 
the  shares w hich  h ad  been given to  E a j K u ar an d  M aharaj S ingh  
b y  th e  order o f the  S ettlem ent Officer in  1871. The defence of 
M aharaj S ingh  is th a t  he has held adversely to  th e  p la in tiff beyond 
th e  te rm  of lim ita tion  i  th a t th e  orders passed in  1871 declaring  his 
r ig h t  to  one-th ird  and  in  1873 in respect o f his r ig h t to  R aj Iv u ar’s 
share  have becom e final and  conclusive as aw ards, no  su it liav ins’ 
been, b rough t w ith in  th ree years to set them  aside 5 th a t p la in tiff is 
estopped by h er conduct from  disputing his t i t l e ; th a t  he is the 
leg itim ate  son of D ariao  S ingh, and assum ing  h im  to be th e  son 
of a  concubine (dharoka)^ he is entitled to  succeed accord ing  to  the  
custom  of the v illage . The Subordinate J a d g e  has h e ld  th a t the 
defendant has n o t been in  adverse possession fo r tw elve y ea rs , 
b a t  th a t  th e  su it, so far as i t  refers to th e  one-th ird  share w hich  
th e  defendant obtained under the o rder o f the  15th  N ovem berj
1871, is b a rre d  b y  lim ita tion  of th ree years, th a t o rder being  an. 
aw ard  w hich has n o t been set aside. H e  held th a t th e  plaintiff* is 
es topped by  h e r  conduct from  b rin g in g  th is claim . H e  refers to  
h er sta tem en t o f the 23rd  JunCj, 1860, to  the effect th a t  M aharaj 

S in g h  is h er h e i r ; to  h er recognizing h is r ig h t b y  ap p ly ing  for 
p a rtitio n  of the  one-th ird  share she obtained un d er th e  order of 
th e  S ettlem en t Officer dated  th e  15th Novem ber, 1 8 7 1 ; and h er 
consen t to h is  being  appointed  lam bardar dated the 1 3 th  F eb ru ary , 
1876, and h er recognition  of his r ig h t to  the tw o 4 h ird s  in  su it by  
app ly ing  to  have i t  sold in  execution of a  decree ag a in s t the defen­
d an t. H e  fu rth e r  held th a t  M aharaj S ingh  is th e  son of D ariao  
S ingh  by Ajifc K u a r  h is concubine, and th e  m a rria g e  in  th e  g a n -  

d h a r p  form  is  valid  j and  th a t he is also en titled  to  succeed by  
th e  custom  in  P ir th ip u r  according to  w hich th e  ofTspring o f a 
d J m r o k a  (concubine) inherits. The p la in tiff appeals on  tbo ground  
th a t the  su it is  no t barred  by  the  th ree  y ea rs’ lim ita tion  : th a t 
th e  previous litigation  is conclusive of the p la in tift's  r ig h t and of 
th e  absence of any  title  in  d e fe n d an t; tlia t there is no (j=toj)))el |  
and  th a t  M aharaj S in g h  is  illeg itim ate  and  has no  r ig h t  of in -  
i^eritance.
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1881 I  am of opinion tha t the Subord inate Ju d g e  has w rongly  held

BHAoia ” any portion of tliis claim is b arred  by  lim itation un d er a r t .
V. 44, A ct IX . o f 1871, or art. 45 , A ct X V . of 1877, as the order of

SisGB. the Settlem ent Officer dated th e  1 5 th  Novem ber, 1871, is no t an
award under K egulatioa V II. of 1822 which it was necessary to 
set aside w ithin three years un d er the L im itation  Act. O n refer™ 
ring  to the pToceodings in the se ttlem en t departm ent, we find tha t, 
on the death of G-anesh K a a r , the  S ettlem ent D eputy Oollocfcor 
in stitu ted  inquiries as to who should be recorded in  h er place^ 
and Bhaoni (plaintifi';, Raj K u a r , and M aharaj S ingh  (defen- 
daut) preferred claims. The D epu ty  Collector, afte r m ak ing  
iuquiry, recorded a proceeding to the effect th a t G anesli K uar, 
who was proprietor in  possession, had  le ft as her heirs E.aj K u a r, 
h e r  m other-in-law , Bhaoni, and M aharaj S ingh described as the  
sou of D ariao Singh by his m istress A jit K uar. The D epu ty  
Collector, after referring  to  the  proceedings taken on D ariao  
S ingh’s death, when Bhaoni and Raj K u a r  had consented to  allow  
the na ^a of Ganesh K uar to be en tered , w ith the understand ing , 
that Bhaoni should be recorded a t h er death  and M aharaj S ingh  
after Bhaoni’s death  as the last heir, proceeds to record  th a t the 
dispute before him  was between R a j K u a r , Bhaoni, and  M aharaj 
Singh. The first named set np h e r  own r ig h t, a lleging M aharaj 

S ingh was illegitimate. Bhaoni claim ed th a t she should succeed 
wndor the arrangem ent made in  186*0, an d  M aharaj S ingh claimed 
to  be the heir and disputed any  title  on the p art of Bhaoni by  
reason of h er nnchastity. The D epu ty  Oollector finally records 
th a t he is unable to  come to a n y  conclusion on th e  question of 
w hich party  is in  possession, and  referred  the  case to the  S e ttle ­
m en t Officer w ith these w ords: “  The circum stances of jo in t pos­
session are n o t c lea r; the case is a n  in trica te  one ; and c r im in a l. 
cases, &c., between the parties are  app rehended ; and i t  is observed 
th a t they keep up w ith them  a la rg e  following w ith  th e  view ot' 
disturbance ; i t  is absolutely necessary th a t final orders be, passed ' 
by  the  Settlem ent Officer.”  The papers appear to have been sent,; 
to the Settlem ent Officer, who w ithou t m ak ing  any  in q u iry  dis­
posed of the case on the evidence taken  by the  D epu ty  GoIJeotor 
of Settlem ent, and held that all the  th ree  claim ants had  joinfc pos­
session of D ariuo S ingh’s p roperty , and  i t  was p roper that th e -
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nam es o f eacTi in. er[ual shares should be substitu ted  for tlia t of 
■Ganesh K uar, and  the  order was passed to  th a t effect, and i t  w as 
in tim ated  thafc, unless they  settled th e ir  claim s ia  the  Civil C ourt 
o r by  arb itra tion , before the k J m o a t  cam e to be p repared , it  w ould 
be prepared according to the above directions. Tliis proceedings 
however, of the S ettlem ent Officer does no t constitu te  an  aw ard  
tinder R egulation  V IL  of 1822. I t  does n o t ap p ear to have 
been m ade afte r opportun ity  given to  the parties to establish  
the ir respective claim s before the Settlem ent Oifioer or upon ev i­
dence takeii by th a t officer. The R egulation  contem plates thafc 
the S ettlem ent Officer shall act as a C ourt o f Civil Ju d ic a tu re  
(s. 23). H e m ust have the parties before him  and  give them  
opportun ity  for establishing their claim s, and  m ust adjixdicate 
on evidence taken  before him, and .an order passed like th e  
one before us upon  a reference m ade by  some o ther officer on  
inquiries institiited. by  him  has no elem ent of a jud ic ia l ch a rac ter, 
so as t o  give the o rder the authority  o f an  aw ard u n d er the  
R egulation . The defect is no t one of m ere irre g u la rity  of p ro ­
cedure, b u t it  strikes a t the root o f the proceedings before t h e  

S ettlem ent Officer and takes from them  all pretence to  be of a 
jud ic ia l character. The Subordinate Ju d g e  has rig h tly  held that: 
th e re  is no b ar to  the claim  w ith reference to  the order o f the  
22nd  M arch, 1873. (A fter .holding th a t th e  p la in tiff was n o t 
G.=;topno.d b y  h e r  acts and  conduct from  b r in g in g  an y  portion , of 
]ior claim , and th a t her claim  was n o t barred  w ith  reference to  
th e  decisions in  the  form er suits, nor by  th e  adverse possession o f 
the  defendant for twelve years, the learned  J iid g e  c o n tin u ed ) ;  
Tiie above rem arks dispose of all the prelim inary  objections to th e  
inaintbnanco o f the s u i t ;  and the p la in tiff w ill have a  r ig h t 
to the .propon.y as widow of Dariao S in^h , unless th e  d e fe n d an t 
can shovv a  hottm' r i g h t  as the son of D ariao  S iugh, I t  is qu ite  
clear th a t his m other A jit K u ar was n o t m arried  to  D ariao S ingh  
by  an y  form  of m arriage recognised by  H indu  law, am ong K ajpnts, 
The m arriage by  the g a n d l i a r p  form, w hich it is contended is valid, 
is no th ing  m ore n o r less th an  concubinage, and has bccomo obso­
lete as a form  of m arriage  g iv ing  the s t a t u s  of wife and m ak ing  the 
offspring le g itim a te ; and  the contention th a t th e  illeg itim ate son 
Qan ia h e r it under the oustoin o f  the village an d  fam ily  is n o t
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establislied. Sucli a custom is opposed' to the general law  and  
m ust be well-established before we can recognise it. T here is an  
en try  in the l o a j i h - u l - a r z  of th e  v illage th a t “ in  this village a m is­
tress treated  as a wife and th e  child  of a m istress shall also have a 
rig h t to transfer property and to ob ta in  and receive p roperty .”  In. 
regard  to this, all that need be said is th a t it  does not necessarily 
place illegitim ate children on an equality  with legitim ate as heirs j 
and if  th a t is the intention^ i t  is ineffectual, as parties cannot by  
agreem ent alter the law of succession, and if  this record be reg a rd ­
ed as evideuce of a cnstom, it is no t conclnsive. Tbe few instances 
referred  to by  the Subordinate Ju d g e  in  which illegitimate children 
m ay have succeeded are of doubtful authoTity, and would no t go 
far to establish the custom eontended for. The evidence th a t any  
such custom having the force of law  exists is conflicting, and the 
fact th a t in the suit of 1872 the  arb itra tors disallowed M aharaj 
S ingh’s claim on the groand of illegitim acy, and A jit K u a r  never 
claimed the rig h t for him a t B ariao  S ingh’s death, but perm itted  
it  to be postponed till after th e  death  of his two wives, goes far to 
show th a t such a custom is n o t recognised. The decree of the- 
lower Court should he set aside, and  the appeal allowed, and  th© 
claim decreed w ith costs.

A p p e a l  a l l o w e d .

CRIMINAL JUEISPIOTION.

Before Mr. Justice Oldfield.

Ik 'THE Matteb of the Petition of E A M  PRA.SAD v. DIlRGrPAL and others.

Masters and Workmen—Ereach of Contract on the part o f  Workmen—Act X I I I  &f 
1859— “ Siatim."

A c employer of ‘W'crkmen tesiding and carrying on "busiuess in the city of 
Mirzapur, alleging that he had advanced money to certain workmen on the under- 
standing that they would work for hitp and no one else until they had repaid 
such money, and that they had broken such conlract hy leaving his o.TOploj-mcint̂  
made a complaint against such workmen tinder A ctS III of 185&. whi(iii liad lioon 
extended to the ‘‘ station ” of Mirzapur by the Local Qovernmeut.- It appeared 
that such money was advanced by way o£ loanj and without any reference to the 
wages of such worlmieE or the payment for the performed by th«in, ancl 
that no deduction on account of such advance was ever made from their wages or 
the payments made to them, Edd that the contract between the. parties was


