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been p ro v ed : and  iflerefore we Tnust hold tlie po in t to  be establisbed ISSI 
aga in st the defendant. I t  is adm itted th a t, i f  the  p lea of fam ily *7! '

M e H Asm A f;
usage fails, the heirsh ip  or the three legitim ate d augh ters  of G hulam  Isk a il  K ha  

G haus K h an  canno t be  disputed. The resu lt of our ju d g m e n t on I'idatat-us
irfie whole case is th a t the claim of O hoti B egam  otherw ise n issa .

N anh i Begam  as w ife, and of M ustahkam  K h an , N aim  K han ,
M ukim  K han , otherw ise Raffi K han, m inor sons, and  o f H im ay a t- 
un-nissa, m inor d au g h te r  of Grhulam Grhaus K h a n , u n d er the 
guard iansh ip  of M ustahkam  K han, is dism issed a lto g e th er, w ith  
cos ts: but th a t th e  claim  of F idayat-un -n issa , K aram at-u n -n issa , 
and  B arka t-un -n issa , daugh ters of G hulam  Grhaus K h a n , in  respect 
o f th e ir  shares, m u s t be decreed as aga in st the  defendant, and  
therefore the shares o f these ladies under the  B luham m adan law  are 
h ereb y  decreed ag a in s t M uham m ad Ism ail K h a n , w ith  costs, l ^ e  
a re  no t disposed to dim inish their shares because they  w ere associat
ed w ith  N auhi an d  her children in th e  litig a tio n , as th e  circum 
stances of the case m ay account for the  fac t o f th is association .

Decree modified.

Before Mr. Justice Spanhie and Mr. Justice Oldfidd.

MUHAMMAD GULSHERE KHAN {'Pbainiif]?) u. M AEIAM  BEGAM ah0
ANOTUEK (DjBI’JENDANTS).*

Muhammadan Law— Marz-ul-mctuV^

According to Muliammadan law a gift by a sick persou is not invalid, if at the 
time of sucli gifb his slclcnesa is of long contiauance, i.e., has lasted for a year, 
and he ia ia fall possession of Ms senses, and there is no immediate apprehension 
of Ms death. Lahbi Bibi t .  Bihbua Bibi (1) followed.

Held therefore, where at the tioie of a gift the donor had suJBEered from a 
certain sickness for more than a year, and was in fiil’ of -■(.'iisc'S
there was no immediate apprehension of his death, iii.L iie <!i:)r(.iy
the gift, but whol.hcu' from siu;h sicknoss or from some other cause it was not 
possible to say, tliivt uiid«r these cir(ium!itiiuec.s the gift was not invalid according 
to Muhammadan law.

TfiE facts o f  this case are sufficiently stated for the purposes o f 
this report in the judgment of tiic High Court.

Mr. Conlan and Munshi H a m m m  Prasad, for the appellant.

* First Appeal, Ho. 68 rif 18S0, from a dccrea of Mirza Abid Ali Beg, Siibordi- 
eate Judge of Mainpuri, dated the lltli February, 1S80.

(1.) N.-Y\r. r .  H. C. Hop., 1S7-1, p. 159.
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P an d it A j i i d l m  N a t \  for th e  respondent M ariam  Begam .

Shall A s a d  A l i ,  for the respondent N ira li B egam .

The judgment o f the High Court (Spankie, J., and O ldfield , 
J.,) was delivered by

Sp a n k iEj J . — The facts of th e  case sufficiently appear in  the  
judgm ent of the lower Court. G hulam  N abi K h an  was adm it
tedly  a respectable resident and ow ner of p roperty  in  K ad ir  G anj 
in  the E ta h  d istric t, who died childless on the 15th D ecem ber, 
1878. H is heirs were the p la in tiff and M ra li Begam , his b ro ther 
and sister, and M ariam  B egam  h is wife. B u t du rin g  h is lifetim e, 
and w hilst ill, he executed a deed of g ift on the  15th  Septem ber,

1878, in  respect of all his p ro p e rty  in  favour of his w ife, w hich 
deed of g ift was registered  on the  17 th  Septem ber, 1878, u n d e r a 
power of attorney to  A bdul G hani K han  a ttes ted  on th e  7 th  
Septem ber, 1878. The plain tiff avers th a t, w hen the deed was 
executed, Ghulam  Wabi was n o t in  his r ig h t senses, and. w as 
suffering from death illness, and  the  deed was in v a lid ; and  ho 
(plaintiff) claims the eritire p roperty , asserting  th a t, accord ing  to  
custom , N irali Begam , his sis ter, took no share. The m ain  point 
was w hether the deed was executed befors or du rin g  the donor’s 
death illness, and w hether he w as in  fu ll possession of h is senses. 
The judgm ent is not as clear as i t  m ig h t be on the  first point. 
On the second the Subordinate Ju d g e  en tertains no doubt th a t 
G hulam  Nabi Khan was in  possession of his p roper senses w hen 
he executed the deed, and th a t he did. so in  order to secure his 
p roperty  to his wife, and to  p rev en t his b ro ther obtaining any  
share of it. B ut the rem aining portion  of Ms ju d g m en t is no t 
so clear. The contention for th e  wife had  been th a t, i f  a m an  
falls sick and dies w ithin a year, the  whole of th a t tim e cannot 
be held  to be the duration  of death  illness, but only  so m uch of it  
<jan be so considered th a t covers th e  increased illness u n til i t  proves 
fata l, and during  which tim e dea th  is apprehended.. The Subord i
na te  Judge , however, did, no t accept th is view, b u t held  the  
M uham m adan law to be tha t, w hen the patien t d.ios w ith in  a  year, 
th e  illness will be deemed a  death  illness, bu t w hen  i t  continues 
•for a  lo^g  time, i t  beoomes a p a r t  o f h is constitu tion , and  ho has 
no fear o f death, and if  the illness continups for m ore th.au a year
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i n  th is sliape, th en  the sta te  of th a t m an is regarded  as equal to 
one o f health . B u t i f  th e  sickness ag a in  increases, and the 
p a tien t dies, th e  period  of such increased illness is th e  d u ra 
tio n  o f  th e  dea th  illness. N um erous au tho rities a re  cited  in  
iJie ju d g m en t, and  the Subordinate J u d g e  held  the g ift to be 
invalid  b y  reason  of its having been executed du rin g  d ea th  illness. 
T here w ere, ho’wever, other points in  d ispu te, Ifc h ad  been 
u rg ed  th a t a  p o rtio n  of th e  property  conveyed b y  th e  g if t was 
undefined an d  undivided ;  and for the  wife i t  h ad  been con tended  
th a t  h e r  dow er of Ks. 60,000 had  n o t been paid, and  she was in  
possession o f  the  p ro p e r ty : the plaintiff had  advised  G hulam  N abi 
K h a n  to  tak e  an o th er wife in  order to  raise issue to  h im self w hich 
produced  d isagreem ent between her husband  and  h e r s e lf : she 
dem anded h e r  dow er, an d  an  agreem ent to  se ttle  the  m a tte r by 
a rb itra tio n  was d raw n  o u t ; b u t before th e  a rb itra tion  w as carried  
ou t, G hulam  N abi K h a n  w ith the p la in tiff’s consent and b y  his 
advice had the deed of g if t executed, but p la in tiff a rtfu lly  contrived 
th a t  no m ention of the dow er was made in  th e  d e e d : b u t  she took 
possession o f all the  p roperty  on her h usband ’s death, and  accord
in g  to  the custom  of th e  fam ily a childless w idow  succeeds to  the 
p ro p erty  o f her husband . The plaintiff d ispu ted  the am ount of 
dow er, w hich he  s ta ted  to be 100 gold  d inars, i e . ,  E s . S50, 
w hich had been  paid. H e also denied th a t  th e re  was an y  special 
custom  as to  childless widows in  the  fam ily . The S ubord inate 
Ju d g e , hav ing  declared the deed of g ift to be invalid, pronounced 
n o  decision on the o ther points in dispute. B u t he  d id  no t give 
possession to  p la in tiff or go in to  the qnestion of am ount and payr 
m en t or non-paym ent o f  the  dower, because th e re  w as no p rnyer 
fo r re lief in  respect of the dower, and  a  su it for the  d eterm ina
tio n  of th e  am ount o f the  dower due to  defendant should have 
b een  b rough t. A ll parties were dissatisfied w ith  th e  decision. 
The p la in tiff in  appeal contends th a t the S ubord ina te  Ju d g e  should 
have disposed o f the q^uestion. o f d o w er: th e  p le a  had been raised  
.by the  w idow, and  th e re  w as no legal b a r  to  the determ ina
tio n  of the p o in t : the issue had  been fram ed an d  the parties had  
com e p repared  w ith  evidence in  support o f th e ir  several conten
tions. E ira li B egam , th e  sis ter of Q-hulam N abi K h an , ob jected  
th a t  she o u g h t to  have been m ade a  p laintiff, as she w as equally
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en titled  w ith  p la in tiff to lier share  o f the  p roperty  le ft by  G hnlam  
N ab i K h an , b u t the  S ubord ina te Ju d g e  had  n o t considered h e r  
application. She denies th a t th e re  is evidence to  prove the execu
tion  o f th e  deed of g ift o r th a t i t  w as ever acted  u p o n : th e  
low er C ourt should not, in  cancelling th e  deed, h a re  decreed  m ore 

• th an  his share to plaintiff, as she (N ira li B egara) w as en titled  to  
one-fourth  s h a re ; the  record  shows th a t G hulam  N ab i K h a n ’s 
widow had  taken possession of th e  p ro p erty  w ith o u t th e  consent 
of th e  lawful h e irs ; th is  is n o t possession in  lieu o f dow er. M ariam  
B eganij the  widow, objected th a t th e  donor w^as n o t suffering  from  
death illness when he executed the  g ift, w hich was the re fo re  valid  ; 
as th e  dow er had no t been paid an d  as th e  low er C o u rt had  found  
th a t deceased had  been desirous of p a 3d n g  i t ,  th e  S u b o rd in a te  
Ju d g e  should have held th a t th e  g if t was m ade in  consideration  o f 
th e  dow er.

A fter g iv ing  our best a tten tio n  to th e  evidence in  th is  case, w’e  ̂
find  th a t i t  will ba unnecessary  to  considei’ th e  p la in tiff’s appeal a t 
a n y  leng th  ;  because, on  the evidence, we have com e to the  conclu
sion th a t the deed of g if t m ust be reg a rd e d  as valid . The appeal 
does no t raise the question  w hether an y  portion  o f th e  p ro p e r ty  con
veyed by the g if t was “  m m h a a ' ^  (und iv ided), and indeed  th e re  is n,o 
sa tisfactory  evidence on record  to  show th a t i t  w as so. As to the  
law  re la tin g  to  m c L r z - u l - m a u t ’’  ̂ o r fa ta l d isease,”  we have only  
to  follow the  precedent of th is C ourt— L a b M  B i b i  v. B i h h u n  B i b i  

( 1 ) —w hich, up to the presen t tim e, has been our ad m itted  au th o rity  
in  such cases. I t  is declared to  be the  law  th a t persons la b o u rin g  
u n d e r a death  sickness are incapab le  of. m ak ing  a  valid  g if t  o r 
o f disposing of the ir p ro p erty  in  ch a rity . If, how ever, possession 
has been given  of the subject o f th e  g ift, i t  is valid  to  the ex ten t 
o f  o n e ^ h ird  o f the sick m an’s estate . B u t i t  was po in ted  o u t th a t,  
i f  th e  law  be unrestric ted  in  its  opera tion , i t  w ould deprive  persons 
who a re  suffering from  lin g e rin g  diseases, b u t w ho a t th e  sam e 
tim e are  in  fu ll possession o f th e ir  senses and free from  th e  in flu
ences w hich sometimes affect those w ho are  la b o u rin g  u n d e r  
m o rta l sickness, o f all pow er of dea ling  w ith  th e ir  p ro p e rty . The 

law  therefore/^  the learned Ju d g e s  say, provides th a t,  where, th e

(1) N.-W. P. H. a  Eep. 187i, p. 159.
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m alady  is of long  continuaDce, and there is no im m ediate appre
hension of d e a tt ,  a  sick person m ay m ake a  g ift of the  whole of 
h is  property . I t  also goes on to define -what constitutes a  m alady 
of long  continnance, and, as is adm itted by  bo th  parties to  this su it, 
w hen the  sickness has lasted for a year, and there is no  im m ediate 
danger o f death, the incom petency to  m ake a  g ift of the -whole of 
the  p ro p erty ”  is  rem oved. Now the law here  laid dow n appears to  

Tis to  apply  in  all respects to the circumsfcaaces of the  case before us. 
As to the donor’s possession of his senses a t the  tim e the deed 
was executedj the  Subordinate Judge h im self had  no doub t on the 
evidence, and on th is evidence we fully coincide w ith  him . The 
plaintiff fails to  establish as against the wife, or A bdul G hani, who 
is the son-in-law  o f the brother-in-law  o f G hulam  N abi K han , any  
fraudulen t conduct w hatever in  regard to  th e  preparation , execu
tio n  and reg is tra tio n  o f the  deed of g ift. H e  likew ise fails to  
establish any  collusion between the widow and A bdul G hani in  

order to  effect any  fraudu len t conveyance o f th e  property  ; w hatever 
was done was openly and  publicly done. There seem s to  be no 
doub t w hatever th a t there had been some dispute betw een M ariam  
B egam  and  her husband, and she had dem anded h er dower, and 
th e  explanation given of the disagreem ent appears to be very  
reasonable. M ariam  w ould no t patiently  endure, afte r so m any  
years, th a t ano ther wife should be introduced in to  the house. 
There is p roo f th a t the  husband and wife executed an agree
m en t on th e  SOfch A ugust, 1878, in w hich the  d ispu te reg a rd 
in g  the dow er is adm itted , and one M uham m ad M ir K h an  
is  appointed as a rb itra to r to  settle the  m a tte r. M uham m ad M ir 
K h an  was exam iaed and  deposed th a t he had  been appointed arbi
tra to r  under th is  ag reem ent, which had been in h is possession b u t 
w hich was re tu rn ed  by h im  to G hulam  N ab i K h an  and  M ariam  
Begam , as they  had. com e to  an  amicable a rran g em en t. Sahibdad 
K h an , who signed th is  agreem ent, a ttested  M s signatu re . W e see 
no  reason to  doubt the  tru th  of these depositions. There is, too, the  
deposition of one of the w itnesses for the plain tiff, S ahibdad K han , 
H ead  Constable o f M ehrara Station, which is w orthy  o f  notice on 
th is point. This w itness in  the  course of his evidence states th a t 
a  report was m ade on the  2 6 th  A ugust, 1878, by  G ulshere K h a n  
(the  presen t p la in tiff) to  ih e  effect th a t G hulam  N abi K h an , his
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bro ther, was v e r y  ill, a n d  .not in. h is senses ; tlia t he a n d  G hnlam  
N abi K han  were not on good te rm s; th a t  he did n o t go to h im ; and  
th a t be had  heard  th a t M aulvi A bdul G hani, who w^as w ith Grhulam 
N abi K h an , had  fabricated some d o c u m e n t ; and th a t should be have 
done so he begged th a t i t  m igh t be held  invalid. N ow , it is re -  
m arhab le  th a t the ag reem ent w as no t executed u n til the 3 0 th  
A u g u st, four days a f te r  this re p o rt was m ade, and  i t  is c e rta in  
th a t  a t the tim e of its execution  G hn lam  N ab i K h an  was in  his 
Tiffht m ind : and from th e  evidence of M uham m ad M ir K h an  ando ^
Sahibdad K han  already referred  to , th a t  th e re  h ad  been no conoeal- 
m ent, and th a t the ag reem ent was so fa r acted n pon  th a t i t  w as 
deposited w ith the arb itra to r, and only re tu rn ed  by  h im  because 
th e  parties came to an  arran g em en t between them selves and no 
aw ard  was required . The n a tu re  and  term s of th e  rep o rt are  such  
th a t we are led to infer th a t i t  was m ade by  the p la in tiff  for his own 
ends, and th a t he did n o t really  believe then th a t  an y  fraud  was 
in  contem plation, bu t th a t he knew  of the  in ten tion  of G hulam  N abi 
K h an  to m ake good the dower, and  th a t he  h im self as a p recau tion j 
b y  w ay o f “ p e s h L a n d i  ”  o r a rran g em en t beforehand, w ished to  pro
duce this repo rt hereafter in  proof o f a frau d u len t design on the  p a r t  
o f A bdul G han i to procure a se ttlem ent adverse to his (p lain tiff’s )  
in terests . The Subordinate Ju d g e  h im self accepts the  conclusion 
th a t G hulam  Nabi K h an , being  displeased w ith p la in tiff  and his 
nephew , Shere Ali K han , executed the g ift, because i f  he  had  n o t 
done so the  p lain tiff w ould have  g o t a share  of the  p roperty  a t h is 
death , and th is he did n o t w ish. B u t as there is no  reason w h at
ever to  doubt th a t the ag reem en t of th e  SOth A u g u s t was an  in 
stru m e n t executed in good faith , i t  seem s very reasonable to believe 
th a t  th e  deed of g ift of the  1 5 th  S ep tem ber, 1878, a  fo rtn ig h t la te r  
in  date, w as executed by  G hulam  K ab i K h a n  in  p u rsu an ce  o f an  
am icable arrangem ent w ith  h is w ife, and  for the  purpose o f p u ttin g  
h e r  in  possession of all the p ro p e r ty  in  consideration  o f th e  dow er 
still due to  her. The p ro p e rty  was en tire ly  his ow n, a n d  to  w hom  
should he g ive i t  m ore n a tu ra lly  u n d e r th e  o ircum stances th a n  to  
Ms w ife? The Subordinate Ju d g e  fu lly  adm its th a t  “  the a llega
tio n  of the  p la in tiff th a t A bdu l G b an i secretly  a n d  b y  w ay o f 
sharp  p ractice go t the deed of g if t and th e  pow er to  g e t i t  reg is 
tered  executed is ev iden tly  false. On th e  o ther h an d , i t  is sa tis 
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factorily proved that lie was all along tbinking of adopting mea
sures by whieb his wife, the defendant, would get the propertŷ  
and the plaintiff would get no share of it ”

So far, then, we are agreed that Ghulam Nabi Khan -was in his 
sound senses when be execated the deed of gift, and that it was no 
sudden whim which made him execute it, but that be did so in 
pursuance of a foregone purpose. It remains now to consider what 
the evidence discloses as to Ghulam Nabi Khan’s state of health 
when he made the gift. The Subordinate Judge himself allows 
that his illness commenced in the end of 1874- or beginning of 1875. 
Bat he does not consider it proved that the same siokncsss continued 
till his death, or that the sickness of which he died may be called 
as old or advanced sickness. He thinks that the sickness of which 
deceased died commenced in July, 1878. The plaintiff’s witnesses 
are called to prove that Ghulam Nabi died of an illness of about 
5 or 5| months’ standing. The evidence of these witnesses is not 
of a reliable character. (After referring to the evidence of these 
witnesses and commenting thereon, the learned Judge continued): 
Such is the evidence upon which the plaintiff seeks to establish 
that the deceased was taken ill in June, 1878, and.died of his 
illness on the 15th November following. On the other hand, Mu
hammad Mir Khan, the arbitrator already referred to, Raza Ali 
Beg, Ha€z Ali Khan, and other respectable persons depose that 
OhulamNabi Khan had been suffering from boils ; that they had got 
well; that he fell ill again and died. The deposition of JSiaz Ali 
shows that Ghulam Nabi had been ill in 1874 from fever and boils, 
which lasted a long time, and that afterwards before his death he was 
attacked with swelling of the hands and feet, and died. None of the 
evidence, either for the plaintiff or defendant, appears to us to be of 
such a conclusive character that, in the words of the Subordinate 
Judge, it would be possible to say whether Ghulam Nabi Khan died 
of the same illness, or whether he had recovered from it and died of 
other sickness, such as dropsy, fever, or inflammation of the liver, 
the ovidcnco on behalf of the parties being conflicting. The Sub- 
ordinal'G Judge then states his own conolusion Taking the 
evidence produced on behalf of both parties simultaneously into' 
consideration, the Court thinks that it can fairly be eoncladed that 
at first Ghulam Nabi Khan had a boil̂  and in conseq,iiencQ thereof,

1881

M o h a s w a i

GcLHUEas;
K han

V .

M a r i a m  
Beg AM.



1881

Tdhamsiad
}ULSHEKB

K han
0.

Maeiam
Bksam.

m THE INDIAN J^AW REPOBTS. [VOL. IlS.

1881 
April).

or at the same time, lie was attacked by fever and hh bands and 
feet swelled, and during a large portion of the time of bis illness 
lie suffered most from tlie Boil, but it lessened for a time about the 
date of his death, and he was a little better. But it appears that 
the boil was oiitwardlj andsuperfieially cured, and the sore seemed 
somewhat healed up, yet inwardly its effect was present, and it was 
Dot completely cared, then the swelling and fever increased and 
be died., till that time he was not relieved of the original malady 
of the ulcer.” This can hardly be regarded as a satisfactory con
clusion. For ourselves we think that there is sufBcient evidence 
to warrant the finding that for a long time past, from 1874 up to 
Julv, 1878, Ghulam Nabi Khan bad been, a sufferer from boils or 
a carbuncle, it is not, possible to say which with any distinct
ness, and ultimately died; but that when he executed the deed 
of gift there was no immediate apprehension of his death ; that 
twenty daj’s before his death his surgeon thought that he would 
get well, but he did not get better, but became weaker under 
treatment, and finally died, but whether from the boil, or from 
some otlier supervenient disease, there is no satisfactory evidence 
to show. Under these circumstances we are not disposed to say 
that the deed of gift executed by Ghulam Nabi Khan was invalid 
under the Muhammadan law. We are tlierefore compelled to annul 
the decree of the lower Court and to dismiss the claim in toto. 
It is unnecessary here to consider the objections of Nirali Begam 
whilst those of Mariam Begam have been disposed of by the 
judgment. Appellant will pay bis own costs and those of Mariam 
Begam, Nirali Begam will pay her own costs in this Court.

Decree modified.

Before M r. Jusiioe SpanMe and Mr. Justice. Oldfield.

BHAONI ( P l a i n t i f f ;  v. M AH AEAJ SINGH ( D e i b n d a n t ) . *

Segulation V II  of 1822—Award-^AH I X  of  1871 (Limitation Act), seh. ii,- 
No. M ~ A c t  X V  of 1877 {Limitation Act), sch. ii, No. U'^Hindu Law’— Suc- 
cession— Cusiom—Illegitimate son~~“ Gandkarp” marriage.

D  died in 1860 leaving him surviving Ms first wife G, bis'gecond wife iS, his 
uiotliec i?, and 31 his son. by a ■woman to whom he had been married by the ‘*gan-

* First Appeal, No, 57 of 1880, from a de.crcc of Manlvi Zain-ul-abdiD, Bub- 
ordinate Judge of ShahjaMnpur, dated tho 6th Dcceiubor, 187!).


