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1891 ‘We think the question must be answered in the affymative.
Am By section 184 of the Rent Act, all suits for arrears of rent must
Hul SveD bo instituted within the time prescribed in Schedule ITT of that
"\Lmomn Acth, and thati in a suit for rent is declared fo be three years. We

Ar1 KHAN. ghink that this suit is governed by that Act, and the limitation is
three years.

A, A C.

APPELLATE CIVIL.

Before Sir W. Comer Pothoran, Kt., Chicf Justice, and Mr, Justice

Beverley.
1801 GUNGA PERSHAD (Derenpant) ». JAWAHIR SING-}{ AND
‘h‘] ¥ 20. ormers (Praintirrs) anp orHERS (DErEnDANTS)# ’

Mortgaye, sweit onm—Leave to bid given to mortgagee, effect ofe=Civil Proce-
dure Code==Act XTIV of 1882, s, 204— Satisfection not caleuluted an
what mortgaged premises are wordh, but on what they fetch— Credit for
amotnt bid.

A decree-holder (a mortgagec) who has, after oblaining leave to bid at
a sale, purchased the mortgaged premises is in the same posjtion as an
independent purchaser, and is only bound to give credit to the mortgagor
for the actual amount of his bhid.

Mahabiy Pershad Singh v. Macnaghten (1) followed,

Turse were two analogous suits, heard together by consént
of pexties, brought to recover moneys lent under two mortgage
bonds, bearing the same date—the 25th September 1885—against’
defendants 1 to 6, who were the mortgagors and the members of
a joint Hindu Metacshara family, and defendants 7 to 9, who
were prior encumbroncers on the mortgaged properties.

Defendant No. 7, Gunga Pershad, one of such prior encum-
brancers, had already obtained o decree against a portion of the
properties held by him on mortgnge, and had, with leave of the
Court, himself becomo the purohaser for a sum of Rs. 40,000,  The
petition of defendant No. 7, asking for permission to bid, ran s

* Appeals from original decrees Nos. 122 and 123 of 1890, &gmﬁqt the

deorees of Baboo Sham Chand Dhur, Subordinate Judge of Ghya, dated tlre.
3l of January 1800

() I. L. R, 16 Cale., 682.
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follows:—“Your petitioner wishes to purchese the judgment-
debtofs’ property in satisfaction of his decree, should no one offer
a higher bid........., and prays that he may be aceorded permission
to purchase the judgment-debtors’ property in satisfaction of his
decree ... »  The order on such petition was—*Let the decree-
holder bid and be allowed to set off the decretal amount against
the purchase-money.”

The plaintiff alleged that the real value of the property bought
in by defendant No. 7 was move than a lakh of rupees, and that,
therefore, as the amount due under the decrce obtained by defend-
ant No. 7*was less than that sum, his decree had heen satisfied
in full, and that he, the petitioner, was entitled to enforce his own
lién irresp'eotive of the mortgage of defendant No. 7.

The Subordinate Judge found that the real value of the
property at the time of its purchase by defendant No. 7 was one
lakh omd thirty-three thousand odd rupees, whilst his decree was
one for under a lakh of rupees, and therefore held on the nuthority
of the cases of Hart v. Tara Prasanna Mukhersi (1), Gulab Singh
v. Remian (2), and Sheonath Doss v. Junki Prosad Singh (3) that
the plaiftiffs, the second mortgagees, were entitled fo treat the
debt of defendant INo. 7 as paid off, and were therefore entitled to
enforce their own claim without referenco to the mortgage of
deféndant No. 7. He, therefore, without deciding the other issues
(which were unnecessary under the above finding) decreed the suit

~with costs.
+ The defendant No. 7 appealed to the High Court.

Dr. Rash Behari Ghose (with him Babu Jogesh Chunder Roy)
for the appellant—The mortgages having obtained leave to bid is
in the same position as an independent purchaser—ZHart v. Tara
Prasanna Mukherji (1), Mahabir Pershad Singh v. Mucnaghten (4).
There, therefore, can be no reason why he should be debited with
any amount in 'excess of the price for which property was sold.

Ifothese points are decided in my favour, the cases should be

remanded for decision on other points arising.

Mr. C. Gregory end Bahoo Uima Kali Mukerjee for the
responddntfieeferved to Guinh Siugh v. Pemian {2), and contended

(A T R, 11 Cale., 718, (8) I. L. R., 16 Cale., 182,
@ I L. R.5 AlL, 342, @) I L. R., 16 Calc., 682,
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that on the authority of Hart v, Tara Prasanna Mukherfi (1),
the decres-holder, when purchasing with leave the propeity was

Persuap  hound to prove that the property purchased by him had realized -
Jawama & fair price before he conld take out further execution.

SivamH.

The judgment of the Court (PerrERAM, O.J., 2nd BEVERLEY, J.)
was delivered by—

PrrarraM, C.J.—These were two suits brought by the mcrt«
gagoes of certain properties to recover the mortgage money, and
they have obtained decrees.

The appellant is the defendant No. 7 who held A mortgage
of some of the properties included in these mortgages, his mort-
gage being prior in date to that of the plaintiffs in both these
suits. ‘

The Subordinate Judge who tried the suits has disposed of the
defendant’s cleim on the ground that he had himself put up a
portion of the property mortgaged to him for sale, and had bought
that property himself for a sum considerably less than its value, ard
that the true value of the property so put up and so purchased by
him exceeded greatly the amount of his debt, and that ¥nder the
euthority of the case of Hart v. ZTura Prasunna Mukhersi (1),
the second mortgagees were entitled to treat his claim as
paid off and dome with, and were entitled to enforce their
lien without reference to his mortgage. In coming to this
conclusion the learned Subordinate Judge, relying upon that.
case, has noticed the case of Sheonath Doss v. Janki Prosad Singk,
reported in I. I. R., 16 Calo, 132, decided by this Court, and
has endeavoured to reconcile the two; but he has not noticed the
case of Makabir Pershad Singh v. Macnaghten, reported in L. I..-R.,
16 Calo., 682, decided by the Privy Council. This case of course
ig binding upon this Court; and if it overrules the case of Hart
v. Targ Prasanna Mukherji, the case in the Privy Couneil is to be -
acted upon.

With reference fo the case of Sheonath Doss v. Janki Prosad .
Singh (2), we think that it was sufficient authority for the learned
Subordinate Judge to have acted wupon, as shown}g that ‘the

(1) L L, R., 11 Cale,, 718,
2) L. L. B., 18 Cale,, 132.
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mortgagee having obtained leave to bid was in the position of an
independent purchaser,

However that may be, the ease in the Privy Council makes
the matter clear, because Lonp Warson, in delivering the judg-
ment of the Privy Council, says:—“Leave to bid puts an end to
the disability of the mortgagee, and puts him in the same position
as any independent purchaser.”

“[f that is so—and on the authority of the Privy Council
that must be taken to be so—this person, having obtained leave
to bid, was an independent purchaser, and he was only obliged to
give credifyfor the amount of his bid, and consequently we think
that the learned Subordinate Judge was wrong in the conclusion he
came to on this point; but having come to this eonclusion on this
point,-heMid not proceed to try the other issues. One of the other
issues in the case which had been originally proposed to be raised,
byt which had not been accepted, and which is to be found at page
12 of the paper-book, is in these words—“Whether, or not, by reason
af the mocutres right in mehal Khakhri having been purchased at
aucjion sale by the defendant No. 7, the decree of the said defend-
ant has sheen fully satisfied; and whether or not he is entitled to
pub other properties up to sale.”” Taking the view of the law laid
down by the Privy Council, it is clear that that issue becomes
most material, and consequently we set aside the judgment of the
Subordinate Judge and remand the case to him with directions to
try that issue, having regard to the remarks which we have made.

In addition to that, ab page 97 of the paper-book, are the other
igsues in the case, and the fourth of those issues is this— ag
between the parties to these suifs, who has priority of lien over the
mertgaged premises.” That issue also was not tried at the frial
because it was not necessary in comsequence of the decision of this
point of law, but now it is necessary that this issue should be tried,
because, baving regard to the remarks made before us by Baboo
Tma Kali Mukerjee, it may happen that, upon an enquiry being

- made into this point, it will furn out that a portion of the amount

,whmh was advanced by this defendant No. 7 was not advanced >

Cin such way and. in such terms as to give him pmonty over
_the secgeld mortgagee, and consequently this issue as well as the -

othefwill bave to be tried.

1801

Guxca
Pmsnw

J AWJ.HIB
Siwam.



1891

Gunea
Persmap
o,
JawrEIR
SiNeH,

1891

March 11,

THE INDIAN LAW REPORTS.  [VOL. XIX.

In dealing with the previcus issue, I ought to have mentioned
the form of the petition for leave to bid. It will be found at
pages 79 and 80 of the paper-book, and it asked leave “to buy the
propexty for the amount of the petitioner’s decree if no ome else
made a higher bid,” and the leave seems to have been given in
the terms of the petition. Iaving regard fo that, it may be
that, upon a thorough enquiry, it will be found that the bid
which was in fact made of Rs. 40,000 was made upon the
basis of this petition, and then, as between all the parties,
although a bid of Rs. 40,000 was recorded, it must bo taken to be
a bid for the amount of the decree-holder’s decree. If4hat should
turn out to be so, then probably the Subordinate Judge will con-
sider that this defendant No. 7 wag in fact paid off by what had
taken place. These are questions which will have to be decided by

‘the learned Subordinate Judge upon the trial of these two issues,

and with these remarks we remand these two cases for the trial pf
those issues, retaining the case upon the files of this Court. We
reserve the question of cost till the final decision of these appeals. .

T. A, P, Appeal allowed and case remandeds

Before M. Justice O Kinocaly and M. Justice Glose.

SURENDRO PROSAD BHUTTACHARJI (ox® or maE DEFENDANYS)
v, KEDAR NATH BHUTTACHARJTI (Prarntirr)* )

Jurisdiction—Suger ecompensotion—Malikona—QCivil Procedure Code (Aot
XIV of 1882), s. 16.

A mortgaged at Calcutta to B his sayer compensation, payable at the
General Treasury at Calecutta in respect of a certain hat within the
Diamond Harbpur subdivision. In a suit to enforce the mortgage bond in
the Court of the Munsiff of Diamond Harbour, keld, that sayer compon. .
sation did not partake of the nature of malikana, that it was not immove.,
able property orany interest in immoveable property within the meaning
of seotion 16 of the Code of Civil Procedure, and that therefore the Munsi{f
had no jurisdiction to entertain the suit.

Bungsho Dhur Biswas v. Mudhoo Mohuldar (1) distinguished.

% Appeal from Appellate Decree No. 1054 of 1890, against‘the depree
of H. Beveridge, Esy., Judge of 24-Pergunnabs, dated the pfth of May.
1890, affirining the depree of Baboo Rebati Churn Banérjeé\\\\‘%ylﬁhsii’i“ of
Diamond Harbonr, dated the 21st of November 1889. ‘ ’

(1) 21 W. R., 883.



