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Before J/r. Justice Straight.

EMPEESS OF IN D IA v. KAM ANAND.

J}(famatUm— Gooi faith~~Aci X L V  q /1860 (Penal Code), s. 499.

C was put out oE cafste by a pauckayat of Ms caBte-fellows ou tlie ground that 
tlicro was aii improper intimacy betwoen him and a woman of his caste.  ̂ Certain 
per=3f>ii», mftmhars of sacli paiiehayat, circulated a letter to the memhers of their caste 
gancrally inVhieh, F5tatiug that G and such wotnan'had been pat out of caste, and the 
re-.iRoii far the same, aud requesting the members of the caste not to receive them into 
their li-wrses or to eat with them, they made certain statementa applying equally to C  
or .isuok \r-)tmn. Siicli sfcatemeafcs ware defamatory within the meaning of s. 499 of 
the Indian Penal Codo. Held that, if such persons were careless enough to use lang-

which was applicable to C, they diil so at their peril, and they could not escape 
the respoagibility ot having defamad C by saying that they intended such language 
to apply to such woiiim. Held also, on the question whether such persons had 
acted in good faith, tint, looking to the character of such letter, the oircunastances 
wider which it was wiitten, and to the fact that C  had been put out of caste for the 
reaHou alleged, had such persons contented themselves with announcing the deter- 
fflinatioii of th'j pancbayat, and the grounds upon which such determination was 
bused, they would have been protected ; but, inasmuch as they did not so content 
themselves, but wentfutther and made false and uncalled for statements regarding 
Of they had rightly been held not to have acted in good faith.

The facts of tliis case are sufficiently stated for the purposes of , 
tliis report in tlie judgment of the High Court.

Mr, B i l l ,  for the petitioner.

The Junior Government Pleader (Babii Dwarka Nath Banarji), 
for the Crown.

Straight, J.—This is an application, nader s. 297 of the Cri
minal Procedure Code, for revision o f an order of'Mr. F. Kilverfc, 
Magistrate of the first elasŝ  passed upon the 15th May, 1880; by 
which he convicted the five applicants of an offence under a. 4-99 
of the Indian Penal Code, and sentenced them to pay a fine of 
Es. 50 each, or in default to be rigorously' imprisoned for two 
months. The complainan^ Chunni Lai, and the defendants were 
all members of a high c.iste oT Gujrail Brahmans, v̂ 'ho resided in 
the Tarili. It appears that some time in the year 1879 it was as- 
certaiiitiJ that Chunni Lai was keeping up an improper connection 
with a \TOnian named Hira, the widow of a deceased member o f the



bfotherliood, and ultimately a paneliayat was held <at wbich it 
■was resolved to put Ohunui L - i !  ■!■■!: oi‘ : i :: icVior to fully * E s f P M ^ T f

efFoctuate their decjision, the members of the paiichsyat drew up a India

circular letter for eommiinication to the other, Grujrati Brahmans Rima.nahd

the North-West, and it is iu this document that the alleged 
defamatory matter appears. The material portion of it is as 
follows;— “ Now we, all members of the caste, beg to say that 
Chniiiii Lai had long been enamom’ed of Baiji Hira, and he used to 
liave illicit intercourse with her: the members of the brotherhood^ 
having seen this, remonstrated with him (or them) greatly on many, 
occasions, but he (or they) did not mind, and it is said she has 
become pregnant, and the mohalla chaukidar has given information 
;r, i;i'- p ^ i V i . i i ! i d n e ( o r  she or they) is (or are) accused in 
the caseTand the GroveTSiaent is the prosecutor.”  The letter goes
on to say that Ohmini Lai and Hira have both been put out of
caste, and the brethren are warned.that should “  either of these ont- 
castes”  come “ to their villages,”  they are not ‘̂ to mess them.”  Of 
the defamatory character of this document there can be no doubt, 
and it afforded ample “ pn'md fade’ ’ material for a charge under s.
499 of the Penal Code/ But beyond the imputations it might be 
naturally taken to convey, the complainant, Chunni Lai, maintained 
that the passage concluding with the words “ and the (xovernment is 
the prosecutor”  bore the construction that he had been accused by 
the police of having caused the woman Hira to procure abortion, 
and that so serious was the matter that the Government had taken 
it in hand. The defendants did not deny that they had signed the 
incriminated letter, but their defence seems to have been that the 
statements in it alleging the illicifc connection, and that Otmnni Lai 
had been pat out of caste, were true in substance and in fact, and 
that they were made in gool faith and for the purpose of informing 
the brotherhood of a matter in which all the members had a com
mon interest. With regard to that part of it in which the chau
kidar’ ' is mentioned as having given information, they alleged 
that it had no reference to the complainant, Chunni Lai, but was 
solely and entirely applicable to tiio wouian Tiira. The Magistrate, 
liowevor, was of opinion that all the .siatemeuLs were made conoerii- 
ing tlie complainant liim.sclf, that they were not true, and,that they 
Iiad not been made iu good faith. \V̂ ith the first of these conck-
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, sions I  am not prepared to find fault. The document is open tô
‘  ̂ " tlie construction that the Magistrate places on it ; and I agree with-P̂KESS OF • A t 1 T

IsoiA him that it would be straining matters to infer, as asked by the
ijMANAHD. complainant, that it goes the actual length of alleging that a charge

of abortion had been made against him. At the same time, assum
ing him to be the person referred to, it does assert that he had 
done something in reference to the woman that had been made 
the subject-matter of a charge  ̂ and that a prosecution had been 
undertaken. I f  the defendants were cureless enough to use lan
guage that an ordinary reader might reasonably interpret tO’ reflect- 
upon the complainant, and lead to the inference that be had done- 
something pimishable by law, they did so at their peril, and they 
cannot now escape responsibility by saying that they intended it to 
apply to another person. I concur therefore with the Magistrate- 
that the letter did make it appear that Ohunni Lai had been guilty 
of condiict in relation with the woman Hira that had resulted in 
a complaint to the police and steps being taken thereon. With 
regard to the second conolasion, I do not feel myself co-mpetent to 
interfere in revision. The Magistrate, as I gather from his judg
ment, finds as fact that no complaint was evar made at the* police- 
station as to Ohunni Lai, nor was Government the prosecutor of any 
complaint against him. Upon these findings the diefendants were 
obviously not entitled to the protection of Esioeption 1, s. 499 of the 
Penal Oode. Bat now I come to the final conclusion of the Magis- ■ 
tratej namely, that the defendants had not acted in good faith, and 
as to this I cannot say that the oise is altogether without difficulty. 
Did the defendants make the imputations contained in the circular 
letter and communicate them to the other members of their caste 

bond and for the purpose of giving infortnation upon a matter 
of importance and interest common to all the brotherhood ? Tbs' 
character of the document itself, the circumstances under which 
it was written, and the fact that Ohanni Lai had been put out of 
caste, are certainly strongly in favour of their good faith, and ha^ 
they contented themselves with announcing the determination of 
the panchayat and the grounds upon which it was based, I  think 
they would have been protected. But they were not satisfied to do 
this, but travelled into other matters, the falsity of which in point 
of fact negatived the presumption to which they 'rould othervfise:
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have been entitled, namelj, that t h e y  tad acted in ^ood faitli, that 1881 

is, with due care and caution. They should nob have insinuated ”
against Ohnnni Lai that he had comraitted some offence with regard IndL
to the woman, cognizable by the authorities, without first satisfy- EAMANAi 
ing themselves thatsuoh was actually the case, for information was 
readily accessible had they chosea to make inquiries at the police- 
station. Moreover this part’of the letter was wholly unnecessary, 
for the occasion did not call for any statement of the kind, and it 
was amply sufficient for the object they had in view to inform the 
brotherhood of the decision of the panchayat^and of the circum
stances that had led to it. I  think, therefore, that the Magistrate 
rightly held the defendants to have been wanting iu that care and 
caution, which had they exercised it would have established their . 
good faith, and so lost the protection they would otherwise have had,
Mr. Hill for the applicants raised a point upon the question of 
pubUcation, but having regard to the remarks made in the Magis» 
trate’s j iidgment, and upon consideration o f the statements made 
by them when upon their trial, I think this is sufHciently proved.
In the other points urged for revision I see no force. The appli
cation must therefore, upon the grounds upon which it is asked, be 
refused.

But I think it right to say upon the question o f punishment 
that, while the defendants were properly convicted, the extent of 
their moral turpitude was the failure to exercise that reasonable 
amount of care and caution which would have established their 
good faith iu point of law. No Oourt could wish to interfere with 
those domestic rules and laws which rftgiilate and control the re” 
lations between the members of a caste. ' On' the contrary, the tend
ency would rather be to countenance and protect them. The defend- 
danfsln the present case no doubt meant for the best, but tliey 
allowed themselves to bo betrayed into statements and expressions 
which upon examination it turns out they can neither substantiate 
nor excuse. I  do not think there was a deliberate intention upon 
their parts to viHfy Ghunni Lai, and it seemed to me that the Ma
gistrate rightly measured their culpablity when he iniicted a fine 
and. not Imprisonment by way of punishment. But it seems to me 
that the justice of the case would be met by a lesser penalty than
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fifty rupees, and I thoroforo reduce tlie ainoiint of tlie fine to 
twenty rupees eacb, and tlie excess realized will be handed back. 
The record may be returned.

APPELLATE CIVIL.

B efore M r. Justice Spunlcie a n d  M r, Justice  OU'fieU,

T A J A M M U L  H U N A IN  (DiJPENPaNX) V . U D A  a n d  a n o t h e r  (PLAINTtFFS).* 

P r e - m j j t i o n — B iy h i''  o f  p rc-cnq-^tor— S a h - c o n i r a c t — P u r c h a s e -m o n e y .

A  pre-emptor is entitled to all the benefit -wliieli the vendee talces under 
the contract of sale. Held therefore, where a certain sum was fixed as the price 
of the property, and such sum was paid by the vendee, but it was subsequentlj 
agreed between him a n d  the vendor, as part of the? aale-contract, tliat the vendee 
should recover for his own benefit certain moneys due to the vendor at the time 
of the sale, and the vendee recovered such moneys, that the pre-emptor was entitled 
to a deducuon of the aniouut of such moaeya from the sum origially fixed as the 
price of the property.

The facts of this case are sufficiently stated for the purposes o f 
this report in the judgment of the High Court.

Babu Oprokaish Ghandar Makarji  ̂ for the appellant.

Babu Barodha Prasad Ghose, for the respondents.

The judgment of the Court ( S p a h k ib , J., and O l d f ie l d , J.,) 
was deliyered by

OldwelI), J.--*The plaintiff sues to recover by right of pre
emption property sold to appellant on payment of Bs. 13,866-6-6. 
The lower appellate Court decreed the chdm, and the only question 
before us is the sum which appellant should receive from plaintiff. 
It bas been found, and is not disputed, tbat tbe price of the property 
was fixed at Rs. 14,483-0-0, and appellant paid that sum to the 
vendor; but it was subsequently agreed between him and the yen- 
dor, as part of the sale-contract, that appellant should recover for 
his own benefit certain sums due on the estate to the vendor attbe 
time of sale, namely, Bs, 209-8-6, compensation for land received

’̂ I'irst Appeal, No. 121 of 1880, from a decree of Maulvi Nasir Ali 
Subordinate Judge of Saharanpur, dated the 2it1i June, 1880.


