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RAMESHAE SINGH (D e fe n d a n t )  v. K AN AH IA SAHU ( P l i in t i f s ') . *

Conditional sale-^Inierest— Mesne profits— Forecloiure—Regulation X Y H  of
1806, s. 7.

A deed of coaditioaal sale, after reciting that the vendor had received the 
sale-considerafcion (Rs. 199), and had put the vendee in such possession of the 
property as the vendor himself had, proceeded as follows I  (vendor) shall 
not claim mesne profits, nor shall the vendee claim interest: in case the vendee 
does not obtain possession, he shall recover oiesne profits for the period he is out 
of possession : and whea, after the expiry of the term fixed, I repay the entire 
sale-consideration in a lump sum, I  shall get ray share redeemed: in case of 
default in payment of the sale-consideratioa, the sale shall be deeined to become 
absolute” . The vendee did not get possession of the property for some years, and, 
on the expiry of the ferm, took proeeediags aader Regulation X Y II  of 1806 to 
foreclose. The legal representative of the vendor dep isited the sale-considera­
tion mentioned in the deed of conditional sale (Rs. 199) within the year of grace. In 
a suit by the vendee for possession of the property, the sale having been declared 
absolute, the question arose whether or not the legal representative of the vendor 
should have deposited  ̂ by way of interest, in order to prevent the sale from 
becoming absolute, in addition to the sale-eonsideration, the amount of mesne 
profits for tlie period the vendee was out of possession of the property. Meld 
(Spankib, J., dissenting), on the construction of the deed of conditional sale, that 
the deposit of the sale-coasideration (Rs. 199) was sufficient foe the redemption 
of the property.

T he plaintiff ia this suit claimed possession o f a certain share 
in a certain village, by virtue of a conditional sale o f such share 
which had been declared foreclosed. The instrument b f  which 
this- conditional sale vrasmade, dated the 1st December; 1868, pro­
vided that possession of such share should he given to the condi­
tional vendee, the plaintiff, for a term of six years, and contained 
the following stipulation t— ‘ ‘ I (the ’conditional vendor) shall 
not claim niesno profits, nor shall the vendee claim interest: in case 
the vendee does not obtain possession, he shall receive mesne pro­
fits for such time as he may be out of possession ; when on the 
expiration of the term I repay the entire sale-consideration in a 
lump sum, I shall get my share redeemed: in case of default in 
payment of the sale-consideration, the sale shall be deemed to 
become absolute.”  The defendants were the legal representatives

* Appeal uader s. 10, Letters Fateut, ^fo. 1 of 1881.
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1881 of the conditional vendor. O f them Rameshar Singh alone oon-
------- -- tested the suit. He contended that, as he had deposited the entire

SisGH sale'Consideraiion and the costs o f the foreclosure proceedings,
Kanaeia within the year of grace, the sale had. been improperly declared

Sahu. foreclosed. It appeared that the conditional vendor had not given
the plaintiff possession of the property, hut had retained possession 
of i t ; and that it was only when the conditional vendor made the 
property over to a third party that the plaintiff acquired possession 
of it by right of pre-emption. "With reference to the fact that he 
had been kept out of possession of the property for some yearsj. 
the plaintiff contended that, inasmaoh as the conditional vendor 
had not placed him in possession of the property, in accordance 
with the terms of the conditional sale, but had retained possession 
thereof himself, the defendant should have deposited the mesne 
profits of the share for such period as the plaintiff was not in 
possession, in addition to the amount of the sale-consideration 
and the costs of the foreclosure proceedings, and, having failed to 
do so, the mortgage had been properly declared foreclosed. The 
Court of first instance framed the following issues upon this point, 
mz,y “ What sum was it necessary to pay in the foreclosure case, 
and in default of payment of that sum, did the foreclosure alleged 
by the plaintiff rightly take place.”  The Oourt o f  first instance 
held upon this issue that, with reference to the terms of the con­
ditional sale, all that the defendant was bound to deposit was the 
salo-consideration, and that he was not bound to deposit mesne 
profits, and that as the sale-consideration had been deposited with 
time, the property must be regarded as redeemed; and it dis­
missed the plaintiff’s suit. On appeal by the plaintiff the lower 
appellate Court held that if; was incumbent on the defendant to 
have deposited the mesne profits of the property, and that, as he had 
failed to do so, the sale had become absolute; and it gave the plain- 
tiff a decree for possession of the property. The defendant appealed 
to the High Oourt, contending that, under the terms of the condi­
tional sale, it was not incumbent on him to have deposited the 
mesne profits in order to prevent foreclosure. The appeal came 
for hearing before Pearson, J., and Spankie, J., who differed in 
opinion on tlie question whether, under the terms of the deedj 
mesne profits should have been deposited in order to save for©".



closure. The following judgm ents were delivered by those learned 
J u d g e s :

PeaksoNj J . —-The question which we are  called to determ ine 
In appeal is th a t upon w hich the lower C ourts have differed in  
opinion, v i s . ^  w hether th e  plaintiff was entitled  to  paym ent o f the 
m esne profits due to h im  in  lieu of in terest as a condition of the 
redem ption of the  estate, the subject o f the  conditional sale, in 
addition to  the am ount o f the sale-consideration. T hat question 
m ust, I  conceive, be determ ined stric tly  in  reference to the term s 
o f the  deed of conditional sale, and m ast therefo re be determ ined 
in  the negative. F o r  the term s of tha t deed are th a t when, after 
th e  fixed period, I  repay  the  en tire  sale-consideration in  a  lum p sum, 

I  shall g e t m y share redeem ed, and, in case of defau lt of paym ent 
o f the  sale-consideration, the  sale shall be held to become absolute.” 
S uch  being the term s o f  th e  contract, th e  p la in tiff in  seeking to 
foreclose h is m ortgage w as no t w arranted  in  dem anding , no r was 
th e  defendant, appellant here , bound to pay, m ore th an  the  am ount 
o f the sale o r m ortgage consideration. T hat am ount was tendered 
b y  him, and should have been accepted by the  plaintiff, whose p re ­

sent su it w as accordingly , in  m y judgm .ent, r ig h tly  declared  by  the 
C ourt of first instance to  be tinmaintaiuable and was dism issed. 
A t the tim e of the execution of the deed aforesaid in  the p la in tiff’s 
favour, i t  was apparen tly  intended th a t he should take  possession 
o f  th e  property  to  w hich i t  refers and h im self realizie th e  mesne 
profits in. lieu  o f in te rest on the sale or m ortgage consideration ; 
b u t i t  was provided in  the deed that, should ho not ha^^e possession, 
he  should receive the m esne profits of the period of non-possession. 
To those profits he was doubtless entitled ; b u t i t  does no t follow 
th a t he could law fully  claim  them  in addition to  th e  aforesaid con­
sideration  as a p a r i o f the condition of redem ption o f the  p roperty . 

W h a t was contem plated was presum ably th a t they  should be 
realized by h im  or paid to him  year by  y ear. I t  seems th a t, as a  
m a tte r  o f fact, th e  executan t o f the desd re ta ined  possession of the 
p ro p erty  un til 1874, w hen he m ade i t  over to  a p a r ty  from whom 
the  appellant before us acqu ired  i t  by  r ig h t o f pre-em ption. How 
fa r  he is liable fo r th e  m esne profits in  question w e  a r e  not now 
required  to determ ine. I  would allow the  appeal with coits^. and
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r6V0rsiii^ tlio lowsr aippGll̂ tG Courtis dscrooj would rGstors tliat of 
the Court of first instance.

Spatskie, J .—In dealing with iihis case I  desire to confine my­
self strictly to the question that arises in the pleas relied on in 
appeal as to the misconstruotion of the terms of the deed of condi­
tional sale, the basis of this suit, by the lower appellate Court. By 
the terms of the deed the mortgagor agrees to put the mortgagee 
in possession of the property mortgaged. The one is not to claim 
mesne profits {wdsildt) and the other is not to claim interest i sM),  
and after the period fixed for repayment of the loan the mortgagor 
is at liberty to redeem on deposit o f the whole and entire sale- , 
consideration in a lump sum. Were there no other conditions 
tian these in the deed of conditional sale,, the transaction would 
then assume the character of an usufructuary mortgage, the pro­
fits being enjoyed by the mortgagee in lieu of interest, and the 
mortgagee not being liable to any account, and being entitled to 
wdeein the property on payment of the principal sum borrowedj 
when the term fixed in the deed had expired. The mortgagor 
would have been bound to give possession to the mortgagee, and 
if he refused to do so, or was unable to do so, the mortgagee 
might sue him at once for the xecoYery of his money or for posses­
sion. But there is another condition of the deed, which runs thus, 
that “  in case of (the mortgagee’s) not obtaining possession (adam 
dahhal ydb(), he shall receive “ wasi/aT’ for the period during 
which he was out of possession” . On the assumption that the ivd,9i- 
Idt or profits were to be enjoyed as interest, the mortgagee, not 
obtaining possession, was nob under any obligation either to sue 
for possession or to bring a suit at once for the recovery of his 
money. He was at liberty to wait until the term o f the mortgage 
had expired. The plaintiff-respondent, relying on the terms o f 
the deed, claims mesne profits as inimst during the period he 
remained out of possession. The first Court holds that tlie plain­
tiff is not entitled to demand the sum claimed along with the 
principal of the loan before redemption can be had. But the 
second Court in appeal has taken a different view, holding that it 
was intended by the terms of the deed that, if  the mortgagee did 
not obtain possession, he was entitled to the mesne profits in lieu of
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interest, and tlaat Be was entitled to the snm as claimed, I  am 
disposed to accept the finding of the lower appellate Courfc as being 
good in law and also equitable. It seems to me that, when the 
mortgagee found himself in the position provided for in the deed, 
that is to say, whea he did not obtain possession, the character o f  
the mortgage transaction was changed. One condition provided 
for the possession o f the mortgagee and his enjoyment of the profits 
in lieu of interest,— I shall not claim the mesne profits (wdsildt) 
and the vendee shall not claim interest ( The other condition 
provided for the payment o f interest to the mortgagee, should pos­
session not be taken. The profits (wdsildt) are to be enjoyed by 
the mortgagee during the period of ,his being out of possession. 
The mesne profits by the terms of the deed were to he regarded 
as interest if the mortgagee took possession, and it is difficult to 
understand how, upon the face of the bond, they should be looked 
iipon in any other light, in the event of the mortgagee remaining 
out of possession, a possibility contemplated by the parties and 
arranged for by the contract. S. 7, Regulation X V II  o f 1806, 
applies to cases in which the mortgagee is in possession, and. to 
cases in which the mortgagor has himself retained possession, and 
the provision respecting the latter case is that the payment or 
tender of the principal sum lent, with any interest doe thereupon, 
shall entitle the mortgagor to redeem his property. The terms of 
the contract show that the possibility of the mortgagee not obtain­
ing possession was foreseen, and it was provided for. I f  it was 
intended that ke was to receive profits as interest, it cannot be said 
that there is any difficulty about the rate of that interest. The 
mesne profits are the measure of the interest. As the sale-considera- 
tion was Rs. 199, and the profits are found to be Rs. 39-11-5^ 
per annnm, the interest was not by any means excessive, the mort-. 
gage having been made for six years. Again, I do not consider that 
it was necessary for the mortgagee to realize the profits, intended 
to be interest, yearly, a.s they fell duo. Regarding the profits as 
interest, he was at liberty to wait until the term of the mort­
gage had expired, when he could foreclose. Then if the mort­
gagor was anxious to redeem at any |.ime before foreclosure, he 
was I  think bound to tender the principal sum with any interest 
due thereon. The memorandum of appeal does not disclose any
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1881 farther objeciions. I would therefore dismiss the appeal and 
affirm the decree of the lower appellate Court with costs.

The defendant appealed to the Full Court from the judgment 
of Spankie, J., under s. 10 of the Letters Patent.

The Smior Government Pleader (Lala Juala Prasad) and Mun- 
shi Kashi Prasad, for the appellant.

Munshi Hanuman Prasad, for the respondent.'

The following judgments were delivered by the Full Court:—
Oldfield, J.,(Stuart, 0. J., and Straight, J., concurring).—* 

A mortgage with conditional sale was made of the property in 
suit by Nawaz Siugh, now represented by the defeadant-appellantj 
to the plaintiff-respondent. The deed, after reciting that the 
executant sells the property for Rs. 199, proceeds: Having re­
ceived the whole consideration mentioned in the deed, I  put the 
vendor in possession and enjoyment o f the thing sold in every way 
like myself: I  shall not claim mesne profits nor shall the vendee 
claim interest: in case the vendee does not obtain possession, he 
shall recover mesne profits for the period he is out of possession, 
and when, after the expiry of the term fixed, I  repay the whole 
consideration in a lump sum, I  shall get my share redeemed, and 
in case of default of payment of the sale-consideration the sale 
shall become absolute.”  The respondent who did not get posses­
sion took proceedings to foreclose on expiry of the term, and the 
appellant deposited the sum of Rs. 199, the consideration men­
tioned in the deed, within the year o f grace, and the only ques­
tion we are concerned with in appeal is whether the appellant was 
bound, in order to prevent the sale becoming absolute, to have 
deposited, besides the sum of Rs. 199, the amount of mesne profits 
due for the period the respondent was out of possession of the 
property. In our opinion the deposit was sufficient for the redemp­
tion of the property with reference to the contract entered inta 
between the parties. It will be seen from the terms o f the deed 
above quoted that there was to be no claim for interest, and that it 
was stipulated that the mortgagor might redeem on payment of 
the sale-consideration, which was the sum o f Rs. 199, The mort­
gagee was entitled to the mesne profits in lieu, of any stipulated



sum by way of interest, and he eould recover those profits by 1881
taking possession of the property or suing for their recovery, as 
they fell due, bat it was not intended that payment o f them should SiHoa
be a condition precedent to redemption. Regulation X V II, of kanahi,
1806, s. ?5 directs that, when the mortgagee has not possession of Sahc.
the propertyj the mortgagor must deposit, in order to redeem the 
property, the principal sum lent with any interest due thereon.
It may be questioned i f  the mesne profits which the mortgagee 
agreed to receive in lieu o f interest can be considered to be properly 
interest within the meaning of the Regulation. There is nothing 
certain or final as to the amount^ and one of the objects o f the Ee» 
gulations is to make as definite and precise as possible the amount 
which the mortgagor has to deposit, since any mistake as to the 
exact amount entails forfeiture o f the property. The case o f 
Bamia Singh v. Munnoo L ai (1) is in point. W e wonld decree the 
appeal with costs and make a decree in the terras proposed by Mr,
Justice Pearson in his judgment dated the 24th Noyember, 1880.

P earson, J .— I have little, if  any thing, to add to what I  have 
already said in my judgment of the 24th IS'ovember last, except 
that on reconsideration, after hearing arguments on both sides 
before the Full Bench, I adhere to the opinion therein expressed.
By the terms o f the deed o f conditional sale it is expressly de­
clared that the purchaser shall not be entitled to interest. The 
provision that, in the event o f his not obtaining possession, he shall 
receive the mesne profits of the period duriog which he may be 
ont of possession, did not entitle him nnder Eegulation X V II. of 
1806 to claim and receive, or bind the defendant-appellant to tender, 
along with the amount o f the sale-consideration, any further sum 
that might be due to the plaintiff on account o f mesne profits, in 
the foreclosure department, merely on the groxind that presumably 
the mesne profits of the mortgaged property were assigned in lieu 
o f interest on the mortgage consideration pending the mortgage- 
tenure. Mesne profits do not become interest because they are 
taken instead of interest, The substitute or equivalent for a thing 
is something distinct from that thing and not identical with it. ]!?o 
interest whatever was due under the deed in the present case, and
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1881 tlierefore llie ptovisions of the Regulation above-mentioiied relative
to tte payment of interest are inapplicable.

SpAijiKiE, J.—I adhere to the view of the ease expressed by me 
'Iasq!^ in my judgment of the 24th liloYember, 1880.

Appeal allowed,

1881 Before Sir Robert Stuart, KL, Chief Justice, Mr. Jusitee Feamn, Mr. Jvstice
'Worc?t35. Spatikie, Mr. Justice OldJieU, and Mr. Justice Straight.

LA.L3I HA.L and a k otser  (PLAiNiiFFa) v. HULASI and a n o x h e e  (D e fe n d ­
a n t s ) . ’*'

S u i t  f a r  recovery of Immoveable property— M esne frdJitS'~<’ ReUnqui»hment of part of
claim—'Act X  of 1877 iCiml Procedure. Gode), s. 43, i i — Mortgage—Sp^cijie 
■performance of contract—Compensation,

Accorfling to tlie terms of a mortgage possession of the mortgaged property 
•was to be delivered to tbe mortgagee, and be was to take the mesne profits. The 
mortgagor refused to deliver possession of the propertf, and the mortgagee sued 
liim to enforce specific performance of th.e contract to deliyet possession, aBd 
obtained a decree. At the time this suit was brougM, the mortgagee had heea 
tept out of possessiou of the property for two years, during \fMcli time the 
mortgagor had taken the mesne profits. The mortgagee subsefjently sued the 
mortgagor to recover the mesne profits of the mortgaged property for those two 
years. EeU that, as the mortgagee might in the former suit, in addition tb seek­
ing the specific performance of the mortgage-contract, have asked for such mesne 
profits by '«'ay of compensation for the breach of it, and as the claim for posses­
sion and toesne profits were in respect of the same cause of action, viz, the breack 
of the contract to give possession, the second suit was barred by the provisions 
of s. 43 of Act Xo£ 1877.

T his was an application to the High Court by the plaintiffs i i  
this suit to Te?ise the appellate decree therein of Mr. B. G. Ourriej, 
Judge of A-ligarh, dated the 25th March, 1880. It appeared that 
the defendants had mortgaged a certain estate to the plaintiffs, pro­
mising to place theaa io possession thereof. They failed to perforra"

■ this promise, and consec[uently the plaintiffs had instituted a suit 
against them on the 24th Augast, 1878, claiming possession aa 
mortgagees of such estate. The plaintiffs obtained a decree in 
that suit on the 31st January, 18?9, The plaintiffs snbseqoently 
instituted the present suit against the defendants, in which they

» Application, No, 51B. of 1880, for revision under s. 622 of Act X , of 1877 
of a deptee of K. G. Currie, Esij., Judge of Aligarh, dated the 25th March. 1880. 
modifying a decree of Munahi Shaakar Lai, Munsif of Khair, dated the lUh  
December, 1879.
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