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BIKRMAJIT SINGH (De^bndants) t;. HUSAINI BEGAM (Plainotf). ^

Remmd under s, 566 of Act X  of 1877 (.Civil Frocedure Code)"^Finding in favour of 
respondent who had not appealed or objected under s. 561—-Eight of. respondent to 
benefit by such finding.

H  siied B  for arrears of rent, alleging tliat the annual rent payaWe iDy the 
latter was Es. 212-1-0, TJie Court of first instancs gave H  a decree based on 
the finding that the annual rent payable by B  was Rs. 94. R  appealed, and the 
lower appellate Court gave him a decree based on the finding that the annual 
r e n t  payable hy ^  was Es. 128-12-0. B  appealed to the High Court from the 
lower appellate Court’s decree. B  did not appeal from that decree, neither did 
he ta k e  any objections thereto Tinder s. 561 of A c tX  of 1877. S t u a r t ,  C. J .,  

and O ld fie ld ,  J., before whom such appeal came for hearing, remanded the 
case to the lower appellate Court for a fresh determination of the g.uestlon as to 
the amount ot the annual rent payable by B , The lower appellate Court then 
found that the annual rent payable by B  was Es. 212-1-0.

E eU  by Stuaet, C. J., (O ld f ie ld , J., dissenting) that sach second finding 
of the lower appellate Court should be accepted and the anjount awarded by Its 
decree be enlarged accordingly, notwithstanding H  had not appealed from that 
decree or preferred objections thereto.

T h is  was a suit for arrears of rent. The plaintiff asserted' that 
the annual rent payable by the defendant, an oecnpancy-tenaTit, 
was Bs. 212-1-0. The defendant asserted that the anmial rent 
payable by liim was only Bs. 94. The Assistant Collector trying 
the suit found that the annual rent pay-able by the defendant was 
Rs. 94, and gave the plaintiff a decree in accordance with this 
finding. On appeal by the plaintiff the District Judge (Mr. 
O'. E. Knox) found that the annual rent payable by the defendant 
was Es, 12<8-12-0, and modified the decree of the Court of first 
instance accordingly. The defendant appealed to the High Court 
from the decrco of the District Judge.. The plaintiff did not appeal 
from that decree, neither did he prefer objections thereto under 
s. 561 oi Act X  of 1877. The appeal came for hearing before 
Stuart, C. J., and Oldfield, J,, and those learned Judges, being o f 
opinion that the District Judge had found that the annual rent

* Second Apjjtial, No. Ifi of 1880, from a decree of G-. E. Knox, Esq., Judge 
of Benarc'fi, dated ttic 30Ui 8cpt(.:n)bcr, 1S79, modifying a dccree cf Syed All 
lT;»san, Assiijstant CuUoctor of the first class, Jawp«r, dated the 6th JTehraarŷ  
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payable by the -defendant was Rs. 128-12-0 wffchoai safficientlj 
inquiring into the facts of the ease, on the 30th August, 1880, 
made m  order remanding the case for the fresh determination of the 
question as t<3 the amount of the annual rent payable by the defen-» 
dant. In the meanwhile Mr. (}. E. Knox had been transferred, 
and his sneeessor, Mr. JI. S. Howell, fonnd, on the ease coming 
before him iinder the High Court’s order of remand, that the 
annual rent payable by the defendant was Es. 212-1-0.

On the return of this finding the case again came before 
Stuart, 0. J., and Oldfield, J., for disposal.

The Senior Government Pleader (Lala Juala Prasad)^ for the 
appellant.

Eaniman Prasad, for the respondent.

The Courl delivered the following judgments;—

Stuart, 0. J.~Tm our remanding order we expressed th& 
opinion that the decision of the Judge (Mr. Eaox) as to the amount 
of rent annually payable was Bot satisfactory. We further express­
ed the opinion that st was unsatisfactory to determine the rent 
payable now by the amount decreed more than twelve years 
before, without ascertaining why that sum had never been realized, 
by which we meant that Mr. Knox’s view as to the effect to be 
given to the decree of 1863, by which he appears to regard the 
matter of that decree as showing in this suit a res judicata, could 
not be maintained. We therefore remanded the case for trial o f  
the question indicated in our remanding order, and we have now 
got the finding on that remand by Mr. Howell, the present Judge 
and Mr. Knox's successor, who finds that the decree of 1863, if  not 
conclusive, throws the burden of proving a less amount than 
Es. 128**12"0 on the defendant, bnt 'who at the same lime shows 
that the payments by the defendant have varied at different times. 
Thus he states that the defendant paid Es. 128-12-0 orEs. 129-7-0 
according to different accounts in 1271 fasli; Ks. 110 in 1279 fasli • 
Es. 114-6*0 or Es. 116-10-0 in 1281 fasli, the reasons for the, 
.discrepancies being explained by the patwari. Mr. Howell’s con- 
elusioii is that the defendant has all along been in possession o f
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the land as tenant, but that np to 1273 he succeeded in concealing 
the extent of his holding, and before and after that date he has, 
like the other tenants, been systematically' in arrears, and Mr. 
Mowell’s conclusion is that the rent payable on the defendant’s 
holding is Rs. 212-1-0. I see no reason why W6 should not 
accept this finding. No. doubf; the plaintiff, to whom Mr. Enox 
had given a decree for Rs. 128-12-0, has not appealed from, such 
decree, the present appeal being on the part of the defendant, who 
simply complains of having to pay more than Rs. 94, But it 
appears to me that the fact o f the plaiiititf liqjt having filed a cross 
appeal, or recorded any plea or objection against the limited remedy 
given him by Mr. Enox, should not prevent us from doing full 
justice in the case by giving effect to the very distinct finding by 
Mr. Howell in answer to our remand. The absence in the record of 
any pleaonthe part o f the plaintiiT calling in question the inadequacy 
o f the relief given by Mr. Enox may he attributable to inoiirid or a 
mere oversight on the part o f his pleader and should not prevent 
tis doing him justice. It is also to be observed that the plaintiff 
in his plaint distinctl/ asks the rent o f Rs. 212-1-0, which Mr. 
Howell has found to be his due, and he reasserts that claim in his 
reasons of appeal, in which too it is shewn that the Rs. 128*12-0 

, was the amount o f rent originally payable for 31 bighas 14 bis- 
Was, but the area of the holding having been enlarged to 51 bighas 
11^ biswas the proper rent appropriated to such a holding was Rs. 
212-1-0, being the amount claimed iti. the suit hy the plaintiff and 
found by the Judge to be his due. Farther, the objection to the 
finding on the remand fi.led by the defendant-appellant does not 
express any objection to the Rs. 212-1-0, but simply the conten- 
iion that the defendant was not liable to pay an actual rent of more 
than Rs. 94. It  appears to me therefore that, if we disposed of 
this appeal on any other view of the record than ihat 1 have 
explained, we not only do gross and manifest injustice^ but we con­
tradict and stultify our own remand order, which strongly declares 
that the judgment of Mr. Enox, which caused that remand, was' 
tiusatisfactory and legally erroneous, and yet we are now asked to 
mle that that unsatisfactory: and erroneous judgment must now 
in the result be reverted to and accepted by u s  notwithstanding 
the careful inquiry and. distinct finding by Mr. Howell staring ua
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in the face. I ciinaot be a party to sucli an anomalous decision,
I do not consider that the case falls under s, 561 of the Procedure 
Code. That section only applies to decree,”  that is, to a decree 
complete and final, and in that respect being discretionary and 
not directory, and not a decree such as we have in the present case 
Tinder remand and therefore incomplete. Then the remand M̂as 
accepted and acted npon by both parties, and there is no objection, 
to the finding on remand on the ground of its being inconsistent with 
the record, of which on the contrary it forms part under s. 567 
of the Procedure Code, and npon that record the appellate Court 
is not to look to the laches of parties and omissions in pleading, 
but “  shall proceed to determine the appeal,”  that is, to determine 
the appeal upon tbe record as it stands with the evidence taken on 
remand and the finding thereon. The present difficulty therefore 
is one that has not been provided for and is simply a casus omisaus  ̂
our duty being in my opinion under such circumstances to give 
effect to the plain demands of justice. For all these reasons I 
consider myself justified in accepting the finding of Mr. Howell 
on our remanding order and decreeing the plaintiff Rs. 408-14-0, 
and I would vftry and enlarge Mr. Knox’s decree accord­
ingly, the costs of this appeal being bqrne by the defendant- 

appellant.

O ld iie ld ,  — W e have now before us the finding on the issue 
remitted. The Judge after careful inquiry finds that up to 1272 
fasH the defendant held 31 bighas 14 bis was of land, and that a 
decree for rent at Rs. 128-12-0 for this land was obtained against 
Mm, and that amount of rent has been paid on one occasion. The 
land was after 1272 fasli found to be in area 51 bigahs 17| bis was 
for which the rent entered in the rent-rolls was Rs. 212-1-0, but it 
is questionable whether that amount has been agreed to and accepted 
betvpeen the parties. There is sufficient, however, to justify the 
Judge’s (Mr. Knox’s) decree whicb is based on the amount o f 
rent payable being Rs. 128-12-0 per annum. In the absence of 
any appeal or objections by the plaintiff to tbe amount decreed 
by the Judge we are not in a position to do more than to 
dismiss the appeal with costs with reference to the provisions of s. 
561.


