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1881 appellate  civil .
3Jarclh 14. _ _ _ _ _ _ _

Before, M r. Justice SpaiiMe and M r. Justice Oldfield.

ABDUL EAHMA!!  ̂and others (Defendant-?) v . TAR MUHAMMAD and otheks
(P laistiitfs).*

A T b i i r a t i m — R m b s l m  o f a w a r d — R efusal o f  a r l n t r t t i o r s  io r e c o n s i d e r  i t — Appeal 
impminimjpropridy o f o r i i r  of rem im on— Act X  o/1877 {Givil Procedure Code), 

ss. 520, î 2 1— MonqM-~TMjld to sue— Worshipper.

An award w<as remitted undur s. 520 of Act X  of 1877. The arbitrators 
refiisctl ti) reconsider it, and the Court thereupon proceeded with the suit, and gave 
the plaintiffs a decree. The defeudauts appealed from sucli decree ou the ground, 
amongst others, that the award had been improperly remitted under s 520. Held 
that the question whether the award had been properly remitted uniier s. 520 or 
not could be entertained in suck appeal.

The worshippers at a public mosque can maintain a suit to restrain the 
superintendents of such mosque from using it or its appurtenant rooms for purposes 
otlier than those for which, they were intended to be used, and from doing acts 
which are likely to obstruct worshippers in entering or learing such mosq.ue.

T he facts of this case are sufficiently stated for tht3 purposes of 
this report in the judgaaent of the High Court.

The S e n i o r  G o v e r n m e n t  P l e a d e r  (Lala J m l a  P r a s a d ) ,  for the 
appellaots.

The J u n i o r  G o v e r n m e n t  P l e a d e r  (Babu D i o a r h a  M a t h  E a n a r j i )  

and Munshi B a m i m a n  P r a s a d ^  for the respondents.

The following jnclgmeuts were delivered by the Court:—^

Spankib, J.—Yar Muhammad and others, plaintiffs, residents 
of mohalla Madanpura in the*town of Benares, aver that there is a 

Jahdngirl m a s j i d ^ '  in the mohalla to 'vvhich are attached a “  Jmjra"’  ̂
or small room, and a “ sai&an”  or hall. These appertain to the 
mosque and were from ancient times used by travellerSj and also by 
the ^ ^ n m t w a l V ^  or superintendent; the furniture of the mosque waa 
kept in the apartments. On the 5th June, 1879, the defendant 
Abdul Rahman and two others wrongfully took possession of botli 
apartmentsj turned out Mahmud Bakhsh, the “ mutimW  referred 
to above, from the small room, and have occupied the rooms ever

* Second Appeal, IJo, 1092 of 1880, from a decree of M. Brodhurst, Esq., Judge 
of Benares, dated the 15th Scptomher, ISSO, reversing a decree of 33aba Mirtonjoy 
Makarji, Munsjf of BeBarts, duied tlio 8ih April, 1880.



since as shops. The plaintilFs, as residents of the mohalla and 
worshippers at the mosque, pray that the defendants may be ejected 
from both room s; that the materials and stock of the shops may m̂ak

be removed; and that the defendants may be restrained from using Yab Mohaj 

the rooms in future as shops. The material part o f the contention 
made by the defendants was that plaintiffs had no connection with 
the mosque to which the rooms are said to be attached; they have 
never had any possession of these rooms, nor was Mahmud Bakhsh 
the mutwali, nor had he ever any possession of the rooms, whereas 
defendants have "always from ancient times been in possession of 
the rooms, and have used them as shops; the mosque was built 
by their ancestors, and is within the enclosure in which their house 
stands; the rooms were built long after the mosque, in the vicinity 
o f the house and mosque, but they never belonged to the mosque, 
or were used as a store-room for the furniture of the mosque j no 
mutwalis ever lived in them except defendants and their ancestors 
who have been and are superintendents of the mosque, bafe 
even if these rooms appertained to the mosque, there would be no 
impropriety in occupying them as shops. The Monsif found that 
the defendants and their ancestors from the earliest times within 
the memory of living persons had been in possession of the mosque, 
and in the absence o f reliable evidence to the contraryj it might 
be inferred that the mosque was the private property of the defen­
dants ; the rooms had been rebuilt thirty years prior to the suit 
by the ancestors of the defendants. The Munsif also held, upon the 
evidence of learned Muhammadans and authorities cited, that, 
though the rooms might bo by position appurtcriancesto the mosque, 
still they were not indispensable; the mosque would be neverthe­
less a mosque,'if the rooms had no existence ; the indispensable ap­
purtenance {ferai masjid) to a mosque was its court-yard (sahan); 
but these rooms were’ not appurtenances proper to the mosque  ̂
and what it would not be right to do in the mosque and its court” 
yard would be allowable in other appurtenances ; tinder any cir­
cumstances the suit was barred by the adverse possession o f 
the defendants for more than twelve years. The Munsif dismissed 
the suit. In appeal, on the agreement o f the parties, the Judge 
referred the case to arbitration. The record was returned by the 
lower appellate Court under the provisions of s. 526 o f Act X  of
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1881 1877 to be reconsidered by the arbitrators. Two of the arbitra-
in favour of the defendants and one in favour of the 

 ̂ '  plaintiffs. But both parties objected to the award of the majoritj. 
ab Muhim- On this acconut and for other reasons the case was sent back to 

the arbitrators , who, however, refused to reconsider their award. 
Upon this the Judge determined the case on the merits. He held 
that the snit was not barred by limitation ; that the mosque was 
a public place of worship; that the defendants were simply super­
intendents and managers of the mosque ; that the plainfcifiFs were 
competent to maintain the suit; that the rooms were built in the 
same style as the mosquej and were attached to it, and access to 
them could only be had over the pavement in front of the mosque; 
and that, looking to all the circumstances of the case, there could be 
no doubt that all Muhammadans, who have etrict opinions on the 
subject of their religion, would regard the appropriation of the 
rooms in suit for purposes of trade, or lay work, as highly impro­
per. He therefore decreed the appeal and the claim of plaintiffs 
in full, and reversed the decree o f the Munsif with costs.

It is contended in second appeal by the defendants (i) that the 
decree was bad because the award of the majority was good, and 
not open to objection on any of the grounds which permit a remis­
sion for reconsideration; (ii) that the decree was bad because the 
plaintiffs not being recognised representatives of the public wero 
not competent to bring the suit; (iii) that the Judge had not con­
sidered the plea that the mosque appertained to the private dwell­
ing house of the defendants, and the rooms were built and occupied 
by the defendants and their predecessors; and (iv) that the decree 
was bad, because the rooms were no part of the mosque, and thero 
was nothing objectionable in their use for trade.

There is no doubt that the parties agreed to abide by the
opinion of a majority of the arbitrators. All three arbitrators were 
agreed that the suit was not barred by limitation; that the build­
ing was a public mosque; that the small room and hall were 
appurtenances of the mosque; and that the defendants and their 
ancestors had no higher possession than that of managers and 
-superintendents. But the majority of the arbitrators hold that

might be carried ou in the rooms in dispute, and there was.
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no reason for remoying the defendants from their office in the 1881
mosque; but they added that the trade was not unjustifiable 7  ' ̂ ABDTJL x\AH-
‘̂ provided it does not become necessary to open a passage to mah 

and from the mosque ; as the courfc-yard o f the mosque is used I au MtrHAM- 
as a passage to and from the building in suit:, it is not proper 
that purchasers^ who consist o f persons of all descriptions, should 
use the pavement of the mosque as their passage, which should 
therefore be totally stopped.”  Their order maintained the pos­
session of defendants as superintendents of the mosque, and 
dilreeted them to put a total stop to the pavement of the mos­
que being used as a passage by purchasers.”  Both parties ob­
jected to this award,_ and the_ defendants in whose favour it was 
made urged that the order regarding purchasers not being per­
mitted to use the pavement o f the mosque as a passage was 
opposed to the claim and relief sought, and they prayed that that 
portion of the award might be amended under s. 518 of the 
Civil Procedure Code. The Judge considered that,~'iFthe award 
of the majority held trade to bo lawful in the rooms in dispute, 
which were appurtenances of the public mosque, that part of their 
decision which forbade purchasers from' having access to the rooms 
over the pavement o f the mosque, the only means of entrance to 
those buildings, was inconsistent, indefinite, and incapable of 
execution, being likely also to promote a breach of the peace, and 
he accordingly remitted the award under cl. (6), s. 520 o f the Code.
It is hardly consistent with the objections taken helow by the....
defendants that they shouTtiTnow complain of the award being 
remitted for reconsideration on the very point which was the 
subject of their dissatisfaction. True, they prayed that action 
might be taken under s. 518 o f the Code, and had this been done 
there would have been an appeal under s. 588 (26j of the Code.
But the Court in the exercise of its discretion remitted the award 
under cl. (6) of s. 520. The order remitting the award , is not 
appealable as an order. It is open to doubt whether, when a 
decree has been made, we are competent to consider in second 
appeal whether or not the Judge has rightly exercised his discre­
tion. The opening words of s. 522— If the Court sees no cause 
to remit the award on any of the matters referred to arbitration for 
reconsidexation in manner aforesaid” —seem to indicate that the



m t h e  INDIAN LA W  BEPORTS. [VOL. ]II.

kBDUL KAH- 
IttAK

1881 Courtis not fettered in the exercise of its discretion. The appeal 
BOW before us is under s. 584 of tlie Code, and is from the decree 
on the merits of the case, the award haying become nnll and void 

VasMcham* under s. 521, in consequence of the refusal of the arbitrators to 
reconsider it. If one can look behind the decree and consider the 
propriety of the order remitting the award for reconsideration, 
one can only do so under cl. (c), s, 584 of the Code, and I think 
this very questionable. It would be difficult to say in this parti­
cular ease, certainly in which both parties objected to the award, 
and the defendants on the very point which led to its remission to 
the arbitrators, that the exercise by the Judge of the discretion 
allowed to him had ‘ ‘ possibly produced error or defect in the deci­
sion of the case on the merits.”  But I  do not care to press this 
point, for this Court has in Full Bench allowed the propriety 
of an order under this section to be considered—iVawaJb Ghand r. 
Bam Bamyan {1 )—and I  was myself a party to the d ecision. There 
was, however, no discussion in the case as to whether we could or 
could not look at the order ; that we could do so appears to 
have been unquestioned. As far as the first plea is concerned, I  
see no reason to doubt that the lower appellate Court acted 
within its powers in remitting the award. The Judge has pointed 
out the difficulty likely to arise when the award is acted upon, 
and he appears to have exercised his discretion aright in bring­
ing the case within cl. (6), s. 520. As to the second plea, I  have no 
doubt that the plaintiflfs were competent to sue. I expressed a 
similar opinion in S. A. No. 860, decided on the 8th January, 1877 
(5S), that a heretofore worshipper at a shrine in the town in which 
he resides would have a right to call in question the conduct o f 
the manager; and suits of a similar nature have been entertain­
ed in this and other Courts. It was held recently that wor­
shippers or devotees of an idol are entitled to bring a suit oom- 
plaining of a breach of trust with reference to the funds or property 
belonging to the idol or appendant to its temple.— Radha Bai Kom 
Chimuji Sali v. Chimmaji (3) It is sufficient to be a worshipper. 
The mosque in suit is a public one, and used by the residents of 
the mohalla: the plaintiffs, who use it for the purpose of worship, are 

(1) L L. B*, S AIL, 181, (2) TJnreporteff,
(3) I.L.E,,3 Bom.27.



at liberty to restrain the defendants, being persons in d ia tp  o f
tbe mosque, from acts wbich tbey believe to be contrary to tbe £ 4..
intention or purpose for which the mosque and its room's were
built, or which are likely to obstruct or impede worshippers'- in'their Yae Mdhaj

entrance to or exit from the mosque. The third and fourth plea&
require no particular notice; the finding of the Judge quite'.
clear and one of fact, and the record bears full testimony that He
comprehended and understood all the points o f the case. I would*
dismiss the appeal, and so far affirm the decree with costs as to direct
that the room be cleared o f all stores or articles of trade, and the’
defendants be restrained in future from using the rooms as shops.

• Oldfield , J .— The first question for decision is whether the- 
Judge’s order setting aside the award is fit to be maintained. The- 
claim is to eject the defendants from two buildings appertaining- 
to ,a mosque, which they had used as a shop, and. to restrain them 
from so using the rooms. The suit was dismissed by the Court o f  
first instance, and in appeal to the Judge, by consent of parties, the* 
questions at issue were referred to arbitration, and the award of the- 
majority of the arbitrators was that the rooms appertained to the- 
mosque, that the defendants were the mutwalis or superintendents,, 
that there was no objection to their using the rooms for purposes 
of trade, and while maintaining the defendants’ possession the' 
award directed them to put a total stop to the pavement of the 
mosque, that is, the court-yardj being used as a passage by 
purchasers between the mosque and the rooms. The Judge held 
that the decision in respect of the injunction as to the use of the- 
platform was indefinite and incapable of execution : he also held’ 
the award to be contrary to public policy and calculated to pro­
voke a breach o f the peace, and. he remitted the award for reconsi- 
deratioUj and as the arbitrators refused to reconsider it, he set it 
aside and disposed of the case on the merits. The defendants- 
have now appealed. 1  consider we are competent to entertain, 
this appeal, as it is only where a decree has been made ia  
the terms of the award that no appeal lies; and in determin­
ing the appeal it is open to ns to consider whether the award"
4id become legally void by the refusal of the arhitratars to 
reoĉ nsider their award when directed to do so by the Judge;
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and tliis will depend on whether the Judge’s order remitting it 
-r, was one whicli he could legally make. S. 520 empowers the CourtBDtTXd

MAN iq yeoiit an award for reoonsideration upoa certain grounds specified
AE Mdham- in the section,but upon no others; and by s. 521 an award remitted 

under s. 520 becomes void on refusal of the arbitrators to reconsider 
it. S. 520 gives no unreserved discretion to a Court in the matter 
of remitting awards for reconsideration; and the refusal of the 
arbitrators to reconsider the award will render it void only when 
the order remitting it Ŷas one which eould be properly made under 
s. 520. Ifc is therefore the duty of this Oourt on appeal to see if 
the order of the Judge was one which he could legally make under 
s. 520 so us to render the award void by refusal to comply with it.
I  am not prepared to hold that the Judge exceeded his powers in 
remitting the award for reconsideration, as the award does seem to 
disclose a ground under cl. (&), s. 520, and to be so indefinite as to 
be incapable of execution. It permitted the defendants to use the 
rooms attached to the mosque for the sale of goods, but at the 
same time put a duty on them indefinite in its nature and which 
they coxild not fulfil. As the court-^’ard of the mosque is the 
only means of access to the rooms, the restriction would virtually 
prohibit the use of the rooms by purchasers, and as the platform 
is used by all the frequenters of the mosque, it would be quite 
impossible to determine who amongst them were using it as pur­
chasers ; the injunction is thus indefinite ; it is not clear what 
precise object the arbitrators had in view in making it, and it 
would either remain a dead letter or be an interference with 
the legitimate use of the platform. So far then the first objection 
in appeal fails. The second objection has no force. With regard 
to the third and fourth objections, there is no reason to interfere 
in second appeal with the findings o f fact of the Judge as to the 
rooms being part of the mosque and the defendants having no 
right to use them for trade purposes. The plaintiffs have not 
established any right to eject the defendants who are mutwalis, but 
they have a right to have the rooms cleared of all stook and, 
articles of trade, and to restrict the defendants from using them 
in future. I  therefore concur in the proposed order o f my honor­
able colleague.

Appeal dismissed.
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