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.Court,—Mahbid Ahnad v. Ijtihhar-iin~nissa (1)—in a document 
whicii acknowledged a debt of Rs. 975 as being due to the plaintiff 
ibere were the words “ I proinise to pay jou  this sum in two months/’ 
•1̂ 'his instrument was held to be a promissory note, though both the 
lower Courts had held it to be notliiug more than a note or memo­
randum falling under art. 5, sch. ii, Act X 7 1 II  o f ls69.

S traig h t , J .— I  have nothing to add to the remarks made by 
me in my form er judgm ent, or to the opinion therein expressed, to 
which I still adhere.

Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr. Jiisiice 
Spanhie, Mr. Justice Oldfield, and Mr. Justice Straight,

DEBI RA.I ( J t jd g i i e n t - d e b t o r )  v. GOKA.L FRtlSAD ( D b c h e e - h o l d e r ) . '* '  

Execution o f decj'ee—EMCutloii o f  qonipromise—Esloppel.

The parties to a decree for the payment of money altered by agreemenfc 
such decree as regards the mode of payment and the interest payable, Eor many 
years such agreement was executed as a decree, without objection being taken 
by the judginent-debtor. On the 1st Marqh, 1878, the holder of such decree 
applied for execution of such agreenient. The |adgnient-debtor objected that 
s.uch agreement could not be execijted as a decree, and such application should 
therefore be disallowed. Held ( O l d f i e l d ,  J . ,dissenting) that suoh agreement ccnild 
not be executed as a decree, and such applio<ifci')ii could not be entertained, and 
that the judgment-debtor was not, by reason that he had submitted to the execu­
tion of such agreement as a decree, estopped from objecting to its continued 
execution as a decree.

T h is  was a refeience to the Full Bench by Pearson, J., and 
Pldfield, J. The facts of the case and the point of law referred are 
sufficiently stated for the purposes of this report in the order of 
referenooj which was as follows

O l d f ie l d , J.—̂ A decree was obtained by the respondent 
against the appellant in this case on the 14th December, 1863, 
for a sum of money bearing interest at Re. 1 per cent, per annum, 
"yhe decree continued to be executed up to September, 1870. 
Siibsequentlr, in the coui’se of proceedings taken in execution of 
the docrce, the parties entered into ;m agi-eoment by a deed, dated

Second AppKil, No. SG o£ LS70, Jlroni an onUir of W. Young, Ksq., liuigc 
o f Moradabad, dated the 9th July, 1879, reversing an order of Maulvi dmui-ulk 
|Ihaii, Subordhiate Judge of Moradabad, dated the 27th J uly, 1S7S.

(1) N.-W . P. H. C. p ., 1S75, p. 124.
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1881 14th September, 1871, by whicli i t  was arranged that the sum of
:------ - Bs. 1,277-8-0 due on that date should be paid by the judgment-

debtor with interest at 14 annas per cent, per mensem in two 
S i n .  equal instalmenta at the end of 1872 and 1873, respectively, and 

in case of default of payment of the instalments, it would be compe­
tent for the decree-hnlder to realize the entire amount of the decree 
in a lump sum, with interest at Rs. 2 per cent, per annum, from' the 
^kte of breach of contract, from the judgraent-debtor personally 
and from his property. Ati application was made by the decree-  ̂
holder to execute the decree in the terras of the above agreement 
on 21st July, 1873, and the judgmenfc-debtor’ s property was 
attached, and a date for sale fixed ; but the proceedings came to an 
end on 24th October j the attachment, however, continued in force. 
Another application for execution was made on 28th November,
1874, which was struck off on 10th May, 1875. Again on the 
12th January, 18T6, the decree-holder applied for execution, and 

, the judgment-debtor’ s property was advertised for sale. Part pay^ 
ment towards satisfaction of the decree was made by the Judgment- 
debtors. The property was sold on 23rd October, 1876 ; but the 
sale was subsequenily cancelled on 2*2nd June, 1877, and the case 
struck off. On 22nd June, 1877, the decree-holder again made appli 
cation to execute, and the judgment-debtor’s property was sold, and 
the sale was confirmed on 20th September, 1877. In all the above 
proceedings the Court allowed execution on the terms of the agree­
ment dated 14th September, 1871. On the 1st March, 1878, the 
decree-holder again made application to execute the decree on the 
terms of the said agreement; and this application is the subject o f 
the appeal before us. The Court of first instance has held that the 
agreement superseded the decree which became no longer capable 
of execution, and it dismissed the application. ‘ The Judge, on the 
other hand, has allowed execution of the decree'under the agree-, 
ment, except in-so far as its terms allowed enhanced rate of interest 
to be charged. The’ judgment-debtor in appeal contends that the 
decree of I4th December, 1863, was superseded by the agreement 
dated 14th September, 1871, and execution cannot proceed on the 
agreement, and the decree-holder s application should be disallowed.' 
W e refer the case to the Full Bench o f the Court. The following 
cases may be referred to; Sadasiva Pillai y. Mamalinga Mllaig'
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PEA8iJ3.,

15 B. L. R. 383 : Sheo Golam Loll v. Beni Promd^ I. L. R,, 5 1̂ 81

D e b i  R a i ,

Pandit Bishambhar Nath, for the appellant. Gokhx.

Munshi Hanuman Prasad and Mir Zahur Husain^ for the 
respondent.

The following judgments were delivered by the Full Bench:—

Stuart, C.J.— On the case stated in .the reference I am 
clearly of opinion that the Judge was wrong, and that the more 
correct view of the law has been taken in the judgment of the 
Court of first instance. I have looked into the records for the 
very words of the agreement of the 14lh September, 1871, and I 
find that it contains a distinct statement of the money due under 
that date. It states : “  Whereas, &c., it has been settled that 
the whole of the amount of the decree, principal with interest 
and costs due up to date, being Rs. 1,677-8-0, is declared to be 
due to the decree-holder from us the judgment'debtors, and out of 
that the -said judgment-^debtors have paid Rs, 400 to me, the 
decree-holder; and as regards the balance o f Rs. 1,277-8-0, the 
amount of the decree, it is settled that Es. 6S8-12-0 out of it 
is to be paid, with interest at 14 annas per cent, from this day, at 
the end of 1872, and Rs. 638-12-0 at the said rate is to be paid at 
the end of 1873, and in the event of default in paying the instal­
ments the decree-holder shall be at liberty to realize the whole 
amount of decree in one lump sum, with interest at two per eent. 
per mensem from the date o f the default, from the hypothecated 
and other property of the judgment-debtors; and the. property 
hypothecated under the decree should still remain hypothecated 
and pledged; and we the judgment-debtors shall raise no objection 
in respect of the instalment, &c., therefore we have executed this 
by way of compromise that it may serve as an authority.”  Now,
In the first place, I  hold that this amounted to a complete aban­
donment of the decree as such, and, secondly, that this was an 
agreement not for the purpose of keeping the decree alive for exe­
cution, but as a mere record of the sum tliat was due by the one 
party to the other, and that such an agreement could not he en­
forced in the execution department, but, if  at all, only by a separate
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suit. Tlie; words' in the agreement ibe whole o f the amount o f ths 
K̂Bt lUt ™ <iecree” and “ the whole amount o f decree in one lump sum”  did 
 ̂ not and do not mean that the decree itself was to be executed to that

GoKAr, ’ • 1 ■ i 'PBASAJi. effect, but were merelf intended as terms descriptive o f the amoimt 
acknowlediTtid to be dtfe by the party who' had' been judgment- 
debtor to the party who had been deoree-holder. The decree ha'd 
thus become incapable of execution not only by the law o f limita­
tion, but by estoppel under tho agreement wliich superseded it.

The cas'e' of Stowdl v. Billinos' (1), decided b j  Spankie, J., and 
myself, appears to be in point so far as it o;oes, and the same 
remark applies to the câ ê of S'keo Goiam Lall v. B eni Prosad (2). 
With regard to the case of Sadaswa FiUai v. Ramalinga Pillai (3);, 
it is an authority directly in favour of the view I have explained,,- 
that in sucb a case as the present the only rem’edy is by a suit oa 
the agreement, if any, and determines the particular case theii 
before the Council under “  the special circumstances,”  whicli it Was' 
considered “ take the plaintiff’s claim out of the general rule.”  Tbe 
appeal to this Court should therefore be allowed, th'e order o f th® 
lower appellate CouTt reversed, and tbat o f the Court o f first iQ“ 
stance restored with all costs.

PiARSOW, J.—The point for consideration appears to be whether' 
a judgment-debtorj who submits to the partial execution in the 
execution of decree department of a compromise by which a 
decree has been superseded, is estopped from afterwards objecting 
to the continued execution in tliat department o f the same com­
promise. It seems sufficient to observe that the elecntion of a com­
promise is not within the competency o f  a Court in the executiofi' 
o f decree department; and that tlie consent of tbe parties to the' 
decree or tie conduct of either of them cannot give to the Court a 
jurisdiction ŵ hich the law does not confer upon it. In. tbe case 
before us, the proceedings in execution of the compromise dated 
14tb September, 1871, being null and void for want of jurisdiction 
must count for nothing; and the application of the 1st March, 1878, 
whichj if it be an application for tlie execution of the compromise, 
cannot be entertained, and, if it bo an application for the execution

(1) I. L R., 1 All. 350. (2) I. L. R., 5 Calc. 27.
(3) 15 B. L. R. 383.
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of the decree of tlie 14tli Becember, 1S63, is barred lij linnfatinB, I 5̂81 
trould allow tlie appeal with costs  ̂ rei’ersinff the lower appellate 
Court’s order and restoring that of the Court of first iuatance.

JHokaX,

SpAmlE, appears to me thnt the ruling of ttiis Goiirto
and indeed o f the Presidency Court to wbieli attentioa was directed  ̂ , 
in the case of Siowell V. Billings (1) is nnatFected by the decision 
of the Privy Council noticed by the Judges who referred the pre­
sent case. Their Lordships of the Privy Ooimcii remark in that 
Case— Sddasiva Pillai v. Uani^linga Pillai (2 )— as follosv'S i'— “'If; 
was, however, contended, as to the principal of the mesne profits in 
tqnestion, that the special ciroumstances of this case take the 
plaintiffs claim out o f the general rale ; and are sufficient to sup­
port the order of the Civil Court of the 31st of January, 1872.
And their Lordships will now proceed to consider what those cir­
cumstances are and the legal effect of them.”  The plaintiff in 
that case had obtained a decree for possession, and had there been 
fcio appeal, and the decree had been followed by immediate execu­
tion, he would have been put into possession of his lands, and 
would ever since have received the rent and profits of them. The 
only mesne profits touehinj^ which any question would have arisen 
Would have been those for the year between the date o f institU” 
tion of the suit and that of the decree. Execution was suspended 
but not necessarily suspended by the appeal, and the defendant 
could ohly remain in possession on the terms of giving security 
for execution of the decree should it be affirmed against him. He 
did so. The instruments which he executed vfere addressed to 
the Civil Court, They contained an obligation, to pay subsequent 
mesne profits for the years which they respectively cover, and 
pointed even more plainly to the ascertainment of the Rmount of 
such profits when the decree should come to be ,c>:ocutod. aad 
to their realization, if not then paid, by the Court. Thoir Lord­
ships thus describe the effect of these documents, “ The effect then 
of each document seems to be n.n undertaking on the part of the 
person executing it, and iJiot not; by a mere written agreement 
between the parties, but by an af.-.l of the Court, that in considera­
tion of his being allowed to remain in possession pending the 

(1) 1. L. R., 1 All, 350. (2) 15 B. L. R., 38S,
m
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1B81 appeal, he will, if the appeal goes against him, accoirat in that
and before thai, Court, for the mesue profits o f  Ilia jear in cjiiestioii.’ ’' 

t). la  consequence o f the exoeiitioii o f  these instruments their Lord-
PaASAo. ships were o f opinion ihsut Ihe clofendant came tinder an obliga-« 

tion to accoirat in tho siiifc for the siihsequeiifc rnesiie profits of 
plaintift’ s land. They held that this liability made the accounting 

a question relating to the execution o f the decree”  within the 
meaning of the latter danse o f  tlie seetioii. But even i f  it did 
not, tlsey tiion^lit that iipoii iho ordinary principles o f estoppel the 
defendant aoiild not now bo heard to say ‘̂ '̂ that the mesne profits 
ill question are not payable iiiider ilie decree.”

It will thus be seen why, notmfelistanding the general rale o f 
all the Courts in India thfvfc, whore the decree is silent tonchiBg 
interest or iiieane profits subsoqvient, to the institution of the suit, 
the Court executing the decreo camiot under the clause in question 
give execution for sacli interest or laesne profits, their Lord­
ships in the case of Sadmim, Piilcd v. Ramalinga Pillai (1 5 
held tho defendaut; liable to aceoiint for the iiiesae profits in exeoii-' 
tion of the liecree. The erise v/aa a special one. The defendant 
had come under an obligation to the Court itseif to acooimt in tlie 
suit for fciie subseqaent mosno profits, vyhich was capable o f being 
enforced by proceedings in execution. The liability had made 
the accounting a qaeatioii relating to the esecntion of the decree 
within the meaning of the latter clanae of s. 11 of Act X X I I I  o f 
1861, and if it did not, defendant was estopped from saying that 
the mesne profits were not payable under the doerce. When tho 
defendant liiinself created tho obligation the decree had not been 
put in'execution. There was no question of altering or varying 
the terras of the original decreo. By hia own act the defendanl; 
had, in giving security for tho due performance of the appellate 
Court's decree, to account for the subsequent mesne profits in the 
suit, and that being so, ha could not be allowed afterwards to say 
that they were not payable under the decree. The Court executing 
the decree called upon the defendant to execute the infitrnmentfij 
and they were executed pursuant to the order o f the Court. Bi'dj 
the oirciimstaace of the case before us are quite diftereat* 'Th©
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decree was dated 14th December, 1863, and was for a sum of money 1881 
(Rs. 1,440) bearing interest at 12 per cent., and it continued to be ^
executed until September^ 1870. Subsoqiientljj in the canrse o f t?.
proceedings taken in execution of the decree the parties entered Pbasais,
into an agreement by a deed dated 14th September, 1871, by 
which the amount due on that date under the decree was stated to 
be Bs. 1,277-8-0, and it was arranged that it should be paid with 
interest at 14 annas per mensem in two equal instalments at the 
end of 1872 and 1873, respectively, and in case of default of pay­
ment of the instalments, the deoroe-holder was at liberty to realize 
the entire amount of the decree in a lump sum, with interest at 24 
per cent., from the date of the breach of contract, from the Judgment- 
debtors personally and from their property. This compromise, 
as it is called, completely altered the terms of the decree. The 
amount held to be due became payable by instalments, whereas 
the decree made the amount payable at once at the rate of one 
rupee per cent, interest per mensem, but the agreement; reduced 
the rate to 14 annas per mensem, and it provided that in case of 
default the rate of interest should be increased to Rs. 2 per men­
sem, and that the decree-holder should realize the entire amount 
of the decree in a lump sum. The Judge observes that the agree­
ment .is strictly conformable to the procedure described in s. 210 
o f Act X  of 1877. Rut even if this were so, the lower appellate 
Court overlooks the fact that, when the Court admitted the agree­
ment which varied the terms of the decree, ir had no authority to do 
so. The Co art executing the decree had no power to execute 
another agreement in lieu of the decree. In all decrees for the 
payment o f money the Court might for any sufieieut reâ 'Wi order 
that the amount should be paid by instalments with or without in-

■ terest (s. 194 of Act Y III  of 1859). But the order was to be lookr 
ed for in the decree, and could not be made by the Court executing 
the decree. The circumstanoe that what was done in 1371 corres­
ponds with the procedure laid down in Act X  of 1877 would not 
make the Court’s action in 1871 legal. But in point of fact the 
procedure in 1871 did not correspond with that in s. 210 of Act X . 
of 187 7. The parLie.-5 in 1871 struck a balance and found 
Es. 1,277-8-0 to be due under the decree. They made a new coa- 
traot by which the judgmoui- debtor bound himself to discharge the
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debt found to be due in two years by two instalments, and to pay 
interest at different rates tlvau that allowed by tlie original decree. 
Whereas in s. 210 of Act X o f  1877 no compromise, no agreement, 

contracture required. After the passing of a decree for 
money the Ooart may, on the application of the jndgment-debtor, 
order that the amount decreed be paid by instalments on such 
terms as to the payment of interest, the attachment of the pro­
perty of the defendant, or the taking of security from him or other- 
'wise, as it thinks fit; and there is a further proviso that, save as 
provided in this section and in s. 206, no decree shall be altered at 
the request of the parties. Then by s. 210, it is the Court that 
arrano'es the matter as it thinks fit and upon its own terms, on the 
application it is true of the judgment-debtor, and with the consent 
of the decree-holder; without such application and the consent of 
the decree-holder the Court would not act at all. But the decree 
cannot be altered at the request of parties, except as provided in the 
section, and in s. 206, which latter section refers to the amendment 
of clerical or arithmetical errors in a decree. The application is for 
time within which to pay the debt, and if the decree-holder is will­
ing that time should be given, the Court allows the time and itself 
settles the terms upon which indulgence to the judgment-debtor 
may be granted.

It will'be observed that the lower appellate Court does find 
that the agreement in 1871 did alter the terms of the decree in 
one respect at least. The Judge remarks: It is true that the final
interest of Rs. 2 per mensem, which the arrangement came to in
1871 authorized in case of default in payment of the instalments, 
was a condition which rested solely on the basis o f that agreement, 
and I  do not think it is enforceable in the execution department.’ ’ 
But if the Court had power in 1^71 to alter and vary the decree 
in one or more respects, it surely had power to do so in respect o f 
the interest. I f it had not such power^ it could not enforce one 
condition of a compromise, and refuse to recognize another. It is, I  
tliinkj certain that from the date of the compromise between th© 
parties the compromise and not the decree o f 1863 was executed, 
and that the decree-holder cannot revert to the original decree, 
under the terms of the compromise and I  fall back upon the deoi-



sion of this Court already referred to (1) wliicli holds that a com- 
promise of this nature cannot enlarge tlie limitation proyided by 
law for the execution of decrees. v.

O l d f ie l d , J .— I  am of opinion that the judgment-debtor’a 
objection that the agreement which ho entered into cannot now be 
enforced under the decree is not maintainable. The agreement only 
varied the decree to the extent of directing that its amount should 
be paid in instalments at a rate of interest less than decreed, and, 
in case of default of payment, by allowing a rate of interest higher 
than that payable by the decree. The Judge has not allowed the 
agreement to be enforced in execution of the decree in respect of 
the increased rate of interest, and the decision on this point is not 
objected to in appeal and we are not concerned with i t ; but thiere is 
no reason why the rest of the conditions agreed to should not at 
any rate be enforced under the decree, as relating to the executionj 
discharge or satisfaction of the decree under s. 244, Civil Procedure 
Code; but even if it could be held that the agreement should more 
properly be enforced by suit and not in execution of the decree, the 
judgment-debtor must be held estopped from raising this plea, since 
he entered into the agreement and took the benefit of it and has 
without objection allowed it to be enforced under the decree since 
1873.

The case of Sadasiva Pillai v. Ramalinga Pillai (2) is dis­
tinctly an authority for this view. In that ease the plaintiff obtain­
ed a decree for the possession of certain lands with mesne profits 
up to the date of suit. No claim Avas made in the suit for mesne 
profits accruing due after the date of suit, and the decree was silent 
in. respect thereof. An appeal against the decree having been 
brought by the defendant execution was from time to time stayed 
by the Court on the defendant giving security-to abide the event 
o f the appeal, for the execution of the decree, and for payment of 
mesne profits accruing while the plaintiff remained out of posses­
sion. The decree having been confirmed in appeal the plaintiff 
applied for execution in respect of the interim mesne profits. It was 
held by the Judicial Committee of the Privy Council that the pro­
ceedings whereby the defendant led the Court to stay execution 

( i ;  Siouidl V. iiiilirujs  ̂ I, L. S,, 1 All. 350. (2) 15 B. L. B „  383.
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1881 and continue him in possession laid him under an obligation to 
accouut in tlio suit for the inesn(3 profits which lie engoged to pay, and 
that this oblio-afcion was capable of being enforoBd by proceedings in 
execution, since, even i f  the defendant's liability to account were 
not to b e  c o n s i d e r e d  “ a question relating to the execution of the 
decree, ”  within the moaning of s. 11 of Act X X III  of ISfil, he was 
estopped from contending that the mesne profits in question were 
not payable under the deoree. Their Lordships remarked : “  The 
Ooiirt here had a general jurisdiction over the subject-matter, though 
the exercise of that jm’isdiotion by the particular proceeding may 
haye been irregular. The case therefore seems to fall within the 
principle laid down and enforced by this Committee in the recent 
case of Pisani v. Tim Attorney-General of Gibralter (, L), in which the 
parties were held to an agreement that the questions between them 
should be heard and determined by proceedings quite contrary to 
the o r d i n a r y  cursus c im (B and they go on to observe that pro­
ceedings begun in 1864, and for several years carried on witliout 
objection, should in 1875 be pronounced infruotuous on the ground 
of irregularitj', and the party relegated to a fresh suit in order to 
assert an indisputable right, would be a result discreditable to the 
administration of justice. la  such a suit the plaintiff would pro­
bably find himself, either successfully or unsuccessfully, opposed by 
a plea of limitation. If such a plea were successful, great injustice 
would be done to the phiinliff; i f  it were unsuccessful, the respon­
dent would probably find iiimself in a worse position than that in 
which he will be placed by the allowance of this appeal, since in 
euch a suit the plaintiff* might recover interest,”  I have quoted 
these remarks a t  length, as the facts of the case we are dealing with 
make them peculiarly apphcable to it. I fi.nd also that the above 
decision was followed by the Calcutta Court in Sheo Golmn hall v, 
Beni trosad (2), a case very similar to the one we have before us. 
I would dismiss the appeal with costs.

Straight, J.—I confess I am unable to follow the remarks of 
ihe Judge, where he observes =■ that the agreement o f 14th Sep­
tember, 1871, “ is strictly conformable to the procedure described 
in s. 210 of Act X  of 1877/’ At the time that instrument was
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executed, s. 194 of Act V III  of 1859 was in foroe, and tlie provi- 
sions of law were then, as now, that aiay order for tlie payment of 
a decretal amount by instalments was to he made by the Court q ^
passing the decree. In the present case, the decree of the 14th Jba.sa».
December, 1B63, contained no provision permitting payment by 
instalments, nor was any subsequent application made to the Court 
passing it by the judgment-debtor for the insertion of any such 
stipulation. Down to the year 1870, the proceedings in respect 
of it appear to have^been of a purely formal character, and the 
last application to enforce it, in ordinary course, was made on the 
30th July, 1870. Between this and the nest application on 21st 
July, 1873, the compromise of 14th September, 1871, was entered 
Into. By that the sum due for principal and interest to date 'was 
consolidated at Ks. I,277-8-0j and it was further provided that 
this amount should be paid in two equal instalments of Hs. 638-12-0 
each, with interest at the rate of 14 annas per cent., at the end 
of the years 1872 and 1873, respectively. In case o f default in 
either or both o f these instalments, it was competent for the decree- 
holder to reaHze the entire amomit of the decree with interest at 
Ks. 2 per cent, per annum. It will be found that these terms are 
very different to those contained in the original decree of 14th 
December, 1863, By that it was provided that the whole decre­
tal amount, which was estimated at ils. 1,740, should be satisfied 
within seven years, that interest thereon should be paid annually, 
and that in case of default the plaintiff should be entitled to realize 
the entire decretal sum at once. Default it seems was made in 
the payment of the full interest for 1870  ̂ and that was the ground 
upon which the last regular application to execute the decree was 
made on the 30th July, 1870. Moreover, it will be observed that 
before the compromise o f 14th September, 1871, was entered intOj 
the seven years limit given by the decree for satisfactioii of the 
principal sum had expired, and the time had arrived, if it bad not 
before, when the decree could be executed, in its entirety. It 
appears to me that the compromise of 14th September, 1871, was 
an entirely new agrocmcni;, .creating fresh obligations, and contem­
plating an extension of the period of limitation from throe years from 
30th July, 1870, when the last regular aprlicariors to exccuie tl.io 
decree was made, or from 14th Dccombcrj I870j when default i:u
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1881 satisfoctloii of the principal sum had beon completed, to three years
"dbbi RaT " from 1879 or 1873, at the option o f the judgmeiit-ra’editor. I am

I-’- unaware of any provision of law by v.’liicb decree-liolders and their
Pa.\siD* judgment-debtors catij by agreement between themsfllTOs/* alter the’

period of limitation applicable to a decree, and make use of the 
execution department to enforce it. I certainly do not understand 
the two cases mentioned in the referring order (I) to be aathoritios 
in favour of silcli a vieY/, nor does it appear to me that any question 
of estoppel arises in the pi'esent case. The last regular application 
to execute the decree of 14th December, 1863, was made on the 
30th Julyji 1870, when default had been made in payment of th© 
instalment of interest for that year. The next application was oH 
the 21st July, 1873, when default had been made in payment of thef 
half instalment of the principal sura as stipulated in the com-' 
promise of 14th September, 1871. This last applieatitm, and the' 
four others that have succeeded it, have all been in reality t<3 
execute, not the decree of 1863, but the compromise of 187L W 
is patent upon the face of it that at the end of the year 1870 
limitation barred'the execution o f the decree, as no application had 
been made to execute it, and whatever arrangement the parties 
might enter into, it does not appear to me that they could stop 
limitation running. Consequently whether the judgment-debtorS' 
were or were not'estopped from objecting to the decree being' 
executed in the terms of the compromise, the Court asked to execftte 
it could only treat it as an application to execute the decree of 1863^ 
and was itself bound to take notice that it was barred by limi- 
tation. 1 would reverse the decision of the lower appellate Court 
•with costs, and restore that of the Subordinate Judge.

Appeal allowed,

(I )  S a d a s im  P ilta i  v, Mamalinga P i l la i ,  15 B. L . R . 883 5 Shoo G olam  L a l l f ^  
B en i Prosad,. I  L . K., 5 Calc. 2-7,
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