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FULL BENCH. „

Before Sir Robert Stuart, Kt., Chief Justice, Mr. Jmtice Pearson, Mr. Justice 
Spanliie, Mr. Justice Oldfield, and Mr. Justice Straight,

KANHAYA LAL (PiiAiNTiFff) v .  STOWELL (Dbe-endant).

iVbifi or m em orandiim  acknowledging B e l t— P rom issory N o te— Ins'u ficiently  stam ped  

document, adm issib ility  in  evidence of—-A ct X Y I I I  o f  1869 (  General S im ip  A c t) ,  

s. 3 (25), sell, ii, No, 5.

The plaintiff sold and delivered certain goods to tlie defendant. The defen
dant gave the plaintitf, in respect of the price of such goods, the following instri“ 
jment: “ Agra, 14th Novembei-, 1877. Du'e to J{, cloth-merchant, the sum of 
Es, 200 only to be paid next January, 1878.”  This instrament was stamped with 
a one anna adhesive stamp. The plaintiEE claimed in the present suit from the 
defendant Bs. 200, and interest on that amount at t^?elve per cent, per annum, 
from the 14th N o v e m b e r, 1S77, to the date o f  su it . Held b y S t u a b t , C.J., 
Peaeson, J., O ldfield, J . ,  and Sxbaiq'ht, J., treating the suit’ as one for a 
d€bt, that, although such instrument was not admissible in evidence as a promissory 
note, as it was insufficiently staniped, it was ueverthelesa admissible as proof 
o f an acknowledgment of such debt.

Per Spankie, J., treating the suit as based upon a 'promissory note, that 
iuch instrument, b'eing insufficiently stamped, was not admissible in evidence.

T h is  was a reference to tHe H igt Court by Major F. W . Chat- 
ierton, Judge of the Cantonment Court of Small Causes at Agra, 
the plaint'in the suit out o f which this reference arose stated as 
follows: (i). That the plaintiff had supplied the defendant with 
goods from the year 1875 to 1877 as per accomit-hooks; (ii) that 
the defendant acknowledged a sum of Es. 200 to be due foi' the 
said goods on the l4th November, 1877, as per memorandum 
annexed ; îii) that the defendant had not paid the same ; and (iv) 
that the plaintiff prayed judgiAent for Rs. 200 principal, and Rs. 72 
interest, at Bs. 12 per cent., for three years, or Bs. 272 in ail The 
defence to this suit was that the document referred to in the plaint 
was a promissory note and was not admissible in evidence,-in thef 
first place, because it was not sufficiently stamped, and, s e c o n d b e 
cause it was not stamped at the time of execution. That do'Ciimeiity 
which was signed by the defendant, and bore a one anna adhesive 
stamp, was ia these terms: Agra, 14th November, 1877.— Due
to Kanhaya Lai, cloth-merchant, the sum ofE s. 200 only, to be 
paid next January, 1S78.’* The plaintiff contended that the docu-
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ment was not a promissory note, but was merely an aekaowledgment 
of a debt given to him by the defendaHt in order to save limitation ,̂ 
and it was, therefore, properly stamped; and he further contended 
that it was stamped at the time of execution. The Small Cause 
Gouit Judge was of opinion that the document was a promissory 
note, but being doubtful on the (question referred it to the E igb  
Goui’t for decision.

The reference was laid before Spanlde, J., and Straight, J., who 
differed in opinion as to the answer to 1)6 made to the references 
and submitted the matter to the Fnll Bench. The opinions of those' 
learned Judges were as follows

Spaneie, j .— We ai’e asked whether an instrument running in? 
the following words is or is not a promissory note : “  Agra, 14tb 
November, 1877.— Due to Kanhaya Lai, cloth-merchant, the sum 
of Rs. 200 only, to be paid next January, 1878.”  The claim of th© 
plaintiff is that he supplied the defendant with goods from the year 
1875 to 1877, details being entered in his account-books; that the 
defendant, on the 14th November, 1^77, acknowledged a balance 
of Rs. 200, as per memo, annexed,”  i.e., the instrument referred 
to us. He, plaintiff, not having been paid in January, 1878, sues 
for the Rs. 200, with interest for three years from the date of the 
instrument. The defendant pleads that the instrument is inadmis
sible, being an insufficiently stamped promissory note, and because 
it was not stamped at the time of execution. The plaintiff avers 
that the memorandum is nothing more than an acknowledgment 
of the money due to himself by the defendant. It seems to me 
that we are coacerned with the question so far as this— Is the 
document the note or memorandum referred to in art. 5, sch. ii o f 
the General Stamp Act of 1889, or is it a promissory note referred 
to in art. 2, sch. i of that Act ? In coming to a conclusion on th© 
question, we must be guided by the wording of the Stamp Act.

The note or memorandum in art. 5, sch. ii of the General 
Stamp Act is written in any book or written on a separate paper  ̂
whereby any account, debt or demand, or any part of any account^ 
debt or demand therein Specified, and amounting to Rs. 20 and 
upwards, is expressed to have been balanced or is acknowledged to
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foe due.”  A promissory note is defined by cl. (25), s. 3 of the Act as 
incladirtg “  every instrument whereby the maker engages absoiutely 
to pay a specified sum of oioney to another at a lime therein limited, 
.or on demand, or at sight.”  The instrument referred to us is an 
acknowledgment of a balance of account due, but it is something 
more. Had it run thus: “  Due to Kanhaya Lai the sum of Rs. 
200,”  and had it been -written when the accounts were gone into 
•and balanced, it would have been the note or memorandum referred 
to in art. 5, sch. ii of the Act. But when the words “  to be paid 
nest January, 1878,”  are added, I think that the instrument becomes 
something more than the mere note or memorandum, and falls with
in the definition, for the purposes o f the Stamp Act, of a promis
sory note, because the maker engages absolutely to pay Rs. 200 
to Kanhaya Lai within a limited time, i.e., in January, 1878. I 
may add that there can be no doubt that the instrument is sued on, 
for the plaintiff claims interest upon Rs. 200 frpm the date of the 
note, 14th November, 1877, to the date o f suit. I f  it was a mere 
note or memorandum under art. 5, sch. ii, he was obliged to sue 
upon it, as an acknowledgment of the money being due, or the 
claim would have been barred by limitation. I  would say that the 
instrument should be stamped as a promissory note.

S t r a ig h t , J.— I cannot concur in the view of my honourable 
colleague Mr. Justice Spankie. The question really submitted by 
the reference is whether the document to which our attention,is 
called was admissible as evidence in the case before the Small 
Cause Court Judge. The plaintiff by his suit sought to recover 
the sura of Rs. 200 principal for goods sold and delivered to the 
defendant between the years 1875 and 1877, with interest, and bis, 
plaint is substantially framed as for a debt due, for the debt was 
not destroyed, only the remedy was barred, but for the paper of 
14th November, 1877, which was tendered in evidence as an 
acknowledgment that would save limitation. It was not offered in 
proof as a promissory note, or to establish anything more than the 
collateral fact that on a particular day the defendant had admitted 
a specific sum to be due and owing from him. Why, because the. 
document ror.tnins incidental words, amounting to a promise 
to pay, wliiK) ii.s (iirnci!. nud substantial character is that of an 
acknowledgment of debt, it is to be excluded from proof, I cannot
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imderstand. The qnestion between the parties was not ivhetlieir 
the defendant liad promised to pay tlie plaintiff Iiis debt, bat wbe- 
tber that debt was due and recoverable. The defendant never denied 
the genuineness of the paper writing of 14th November, 1877, or 
£j_uestioned the accuracy of the amount alleged to be owing from 
him, in respect of which the acknowledgment was given. I  think, 
therefore, that the Small Cause Conrfc Judge was in error iii 
refusing to receive the document iu evidence, and would so inform 
him. As authority in favour o f the view I have expressed I  may 
mention the case of Matlieson v. Ross, 2 H. L. Cas. 286 1 Gould v. 
Coomls, 14 L. J., 0. P. p. 175 ; and DJiondu Jagannaih v. Mara-- 
yan Ramchandra, 1 Bom. H. 0 . Rep., 47.

Mr, Ross, for the plaintiff.

The defendant did not appear.

The following judgments v/ere delivered by the Bull Bench;

P batjsoN j j ., ( S t t ja et , C.J., and O l d f i e l d , J . ,  concurring).—. 
W e concur in the view taken by Mr. Justice Straight, and would 
inform the Small Cause Court Judge in reply to his reference that, 
although the docunieut in question is not admissible in evidence 
as a promissory note in proof of a pronaise to pay, by reason of its 
being insufficiently stamped, it is nevertheless admissible on the 
stamp which it bears as a memorandum in proof of an acknowledg
ment of a debt.

SpANiyiB, J.— I do not look upon the note as having beer  ̂
used solely as an acknowledgment of debt. I see no reason to 
change my ppinion that the plaintiff sues on tlje note and claims 
principal p-ud interest becausQ the money due was not paid lit 
January. When asl̂ ied whether the note w:as a promissory note 
trithin the definition of the Stamp Act or merely an acknowledg
ment of a debt, I  am compelled by the terms of the dePuiilion in 
the Stamp Act to say that within the meaning of that Act the 
document is a proiaissory note. As the instrument is recorded, ib 
not only acknowledges a debt, but it is a promise to pay the sarn  ̂
in January, 1878. It is a Jiew contract, and because thcro was a 
bre îcli of it, the plaintiff sued. In a ease v?liich came befqre tho
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.Court,—Mahbid Ahnad v. Ijtihhar-iin~nissa (1)—in a document 
whicii acknowledged a debt of Rs. 975 as being due to the plaintiff 
ibere were the words “ I proinise to pay jou  this sum in two months/’ 
•1̂ 'his instrument was held to be a promissory note, though both the 
lower Courts had held it to be notliiug more than a note or memo
randum falling under art. 5, sch. ii, Act X 7 1 II  o f ls69.

S traig h t , J .— I  have nothing to add to the remarks made by 
me in my form er judgm ent, or to the opinion therein expressed, to 
which I still adhere.

Before Sir Robert Stuart, Kt., Chief Justice, Mr. Justice Pearson, Mr. Jiisiice 
Spanhie, Mr. Justice Oldfield, and Mr. Justice Straight,

DEBI RA.I ( J t jd g i i e n t - d e b t o r )  v. GOKA.L FRtlSAD ( D b c h e e - h o l d e r ) . '* '  

Execution o f decj'ee—EMCutloii o f  qonipromise—Esloppel.

The parties to a decree for the payment of money altered by agreemenfc 
such decree as regards the mode of payment and the interest payable, Eor many 
years such agreement was executed as a decree, without objection being taken 
by the judginent-debtor. On the 1st Marqh, 1878, the holder of such decree 
applied for execution of such agreenient. The |adgnient-debtor objected that 
s.uch agreement could not be execijted as a decree, and such application should 
therefore be disallowed. Held ( O l d f i e l d ,  J . ,dissenting) that suoh agreement ccnild 
not be executed as a decree, and such applio<ifci')ii could not be entertained, and 
that the judgment-debtor was not, by reason that he had submitted to the execu
tion of such agreement as a decree, estopped from objecting to its continued 
execution as a decree.

T h is  was a refeience to the Full Bench by Pearson, J., and 
Pldfield, J. The facts of the case and the point of law referred are 
sufficiently stated for the purposes of this report in the order of 
referenooj which was as follows

O l d f ie l d , J.—̂ A decree was obtained by the respondent 
against the appellant in this case on the 14th December, 1863, 
for a sum of money bearing interest at Re. 1 per cent, per annum, 
"yhe decree continued to be executed up to September, 1870. 
Siibsequentlr, in the coui’se of proceedings taken in execution of 
the docrce, the parties entered into ;m agi-eoment by a deed, dated

Second AppKil, No. SG o£ LS70, Jlroni an onUir of W. Young, Ksq., liuigc 
o f Moradabad, dated the 9th July, 1879, reversing an order of Maulvi dmui-ulk 
|Ihaii, Subordhiate Judge of Moradabad, dated the 27th J uly, 1S7S.

(1) N.-W . P. H. C. p ., 1S75, p. 124.
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