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the only remedy which it was intended to give to the auction- 1381

purchaser, that is, to recover the pu.rcha.seﬂnoney W.lﬁh or with e

out interest. By s. 312 no suit will lie to set aside, on the .
Bavpre,

ground of irregularity in publishing or conducting, a sale which
has been confirmed under s. 312, and it seems unreasonable to
suppose that it was intended that a suit should lie on the part of
the anction-purchaser to confirm a sale which has been set aside on
the ground of irregularity in publishing or conducting it. I would
make the same order that 1 formerly proposed, for dismissing the
“suit with costs.

Strateut, J.—1 entirely concur in the views expressed by
my honorable colleague Mr. Justice Pearson, and agree with him
that this suit is properly maintainable. The appeal should be

dismissed with costs.
Appeal dismissed.

Before Sir Robert Stuart, Kt., Chief" Justice, Mr. Justice Pearson, Mr, Justice 1881
Spankie, Mr. Justice Oldfield, and fr. Justice Straight, Mareh 10

-

EMPRESS OF INDIA v. ANAND SARUP Anp ormERS,
Transfer of Magisirate while irying a case—Jurisdiciion to complete Trial,

Mr. M was appointed by the Local Government, under s. 37 of Act X of
1872, & Magistrate of the first class, under the designation of Joint Magistrate, in
ghe district of Meernt, He was subsequently appointed to officiate as Magistrate
of the district of Meerut during the absence of Mr, F or until fﬁrther orders.
While so officiating he was appointed by a Government Notification dated the 10th
July, 1880,to officiate as Magistrate and Collector of Gorakhpur “on ‘being
relieved by Mr, F.” He was relieved by Mr. I in the forenoon of the 23rd July,
18805 aud in the afternoon of that day, under the verbal order of Mr. F, he pro-
ceeded to complete a criminal case which hé had commenced to try while officiating

" as Magistrate of the district of Meerut. All the evidence in this case had been
recorded, and it only remained to pass judgment. Mr. I accordingly passed judg.
ament ia this ease, and sentenced the accused persons to various terms of imprison-
ment. Held (Spavkrn, J., dissenting) that Mr. A7 retained his jnrizdiction in the
district of Meerut so lung as ke stood appointed by the Guvernmeni to thas district
#nd no longer, aud Lhe cffect of the order of the 10th July, 1880, was to transfer
him from the district of Mecrub from the moment he was reliaved by Mr, F of the
office of Magistrate of that distriet, and frum that mement he no longer stood
appointed to that district and could oxercise no jurisdiction theren asa Magis-
trate of the first class; awl that thevefore the convictions of such accused persons
#ad been properly quashed on the ground that Mr. M had no jurisdiction,
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Tais was a case called for by the High Court at the instance
of the Liocal Grovernment. It appeared that on the 21st July,
1880, Mr. H. P. Mulock, a Magistrate of the first class, the then
Officiating Magistrate of the Meerut District, began a magisterial
inquiry into an offence alleged to have been committed by one
Anand Sarnp and certain other persons. Some further evidence
was taken on the 22nd July, and on the 23rd Mr, Mulock mads
over charge of the Meerut District to Mr. Fisher, having by
Government Notification No. 2150, dated the I0th July, 1880,
been gaZetted to officiate as Magistrate and Collector of Gorakhpur
when relieved by Mr. Tisher. The exact words of that Notification
were as follows: “ Mr, Mulock, Officiating Magistrate and Collec-
tor of Meerut, to officiate as Magistrate and Collector of Gorakh-~
pur, on being relieved by Mr. Fisher.,” After making over
charge, Mr. Mulock, by Mr. Fisher’s verbal order, proceeded to
complete the cases which he bad previously been trying as Magis-
trate and Collector. Among these was the case of Anand Sarup,
in which all the evidence had been recorded, and it only remained
to pass judgment, which Mr. Mulock accordingly did, and on the -
afternoon of the 23rd July sentenced the accused persons to
various terms of imprisonment. The accused persons appealed to
the Sessions Judge of Meernt, Mr. H. G. Keens, who quasbed
the convictions on the ground that Mr. Mulock, having made over
charge of the Meerut Distriet to Mr, Fisher, had no jurisdiction in
that District. In bringing the case to the notice of the High Court
and requesting that it would call for the record of the case and
pass suitable orders thereon, the Local Government expressod its
opinion that the order of the Sessions Judge was opposed to the
spirit of the Oriminal Procedure Code, and that Mr, Mulock, though
gazetted to officiate as Magistrate of Gorakhpur, still retained
his powers as a Magistrate of the first class in the district in which
he was working for the time being. The High Court having
called for the record of the case, the case was. laid before Stuart,
C. J., and Straight, J., who reférred it to the Fall Court.

Messrs. Colvin and Hill, for the accused.

Mr. Ross and the Junior Government Pleader (Babu Dwarka
Nath Banasgji), for the Crown, ' S
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The following judgments were delivered by the Full Court s

OrDrIELD, J., (PEARSON, J., and StratGHT, J., concurring y.—
The Local Government has authority under s. 87, Criminal Proce-
dure Code, to appoint as many other persons besides the Magistrate
of the District, as it thinks fii, to be Magistrates of the first, second
or third classes in the District. IMr. Mulock was in this way
appointed a Magistrate of the first class, under the designation
of Joint Magistrate, in the District of Meerut. He was subse=
quently appointed to officiate a§ Magistrate of the District of Meerut
during the absence of Mr. Fisher or until further orders, and by
Government Notification dated 10th July, 1880, No. 2150, he was
appointed to officiate as Magistrate of Gorakhpur. The Notification
is as follows :— Mr. Mulock, Officiating Magistrate and Collector
of Meerut, to officiate as Magistrate and Collector of Gorakhpur,
on being relieved by Mr. Fisher.” He was relieved by Mr., Fisher
of the office of Magistrate of Meerut on the forenoon of the 23rd
July, 1880, Mr. Mulock retained his jurisdiction in the District
of Meerut so long as he stood appointsd by the Government to
that District as a first class Magistrate but no longer, and it seems
to us that the effect of the order of the 10th July was to transfer
him from the Meernf District from the moment he was relieved of
the office of Magistrate, and from that moment he no longer stood
appointed to the Meerut District and.could exercise no jurisdiction
in it as a first class Magistrate. The language of the order is plain
enongh; Mr. Mulock is directed to officiate as Magistrate of
Gorakhpur on being relieved by Mr. Fisher ; the order does not
direct that he shall revert to the post of Joint Magistrate or
continue to remain appointed in any capacity to the District of
Meerut. The order appears to us to have contemplated Mr. Mulock’s
immediate transfer from the District of Meerut on being relieved
of the office of Magistrate by Mr. Fisher, and the severance of
his connection with the Meerut District. The Judge’s view there-
fore that Mr. Mulock had no jurisdiction appears to us to be
right. '

Stuart, C. J.~I am entirely of the same opinion, and am glad
to observe that the Judge took a correct view of the question of
jurisdiction. But I do not think he exercised a sound discrefion
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in ordering the discharge of the accused. There was clearly a
case for inquiry on the merits, and instead of ordering the accused
to be discharged he should have directed them to be detained for
a new trial before the proper officer. I may add that the sugges-
tion of the Government that the Judge’s order was opposed to the
spirit of the Criminal Procedure Code appears to have been based
apon a misconception of Mr. Mulock’s position on being relieved
by Mr. Fisher. The law on the subject, including the Govern-
ment’s own Notifications, is too clear, in spirit us well as in letter,
to admit of the least doubt on the subject.

Spankig, J.—Mr, Malock made over to Mr. Fisher the office
of Magistrate of the District of Meernt. He himself had been
officiating in that capacity. Bub he appeared to bave been what
is called the Joint Magistrate of that District. In reality he was
a Magistrate of the first class in the Meerat District, and when he
made over the office of Magistrate of the District he did mot, I
think, necessarily surrender his powers as a Magistrate of the first
class in that District. It is true that he had been nominated to
officiate as Magistrate and Collector of Gorakhpur, but it is a
mistake to assume that he had jurisdiction there before he had
reached the place and had taken charge of the office. The suba
stantive pay of an Officiating Magistrate of a District who has
not yet become & full Magistrdte of a District is what he draws ag
a Magistrate of the first class, and until he leaves the District in
which he was attached as a Joint Magistrate of the first class, I
canunot perceive that he may not exercise the powers that belong to
that office. There is wo such Court as that of the Magistrate of -
the District. Magistrates ave either Magistrates of the first class
or of the second, or of the third class, and in every District there
shall be, according to s. 35, Criminal Procedure Uode, a Magis-
trate of the first class, who shall be called the Magistrate of the -
District, and he shall exercise throughount bis district all the powers
of a Magistrate. But when he calls up a case he does so with
the powers of a Magistrate of the first class, and when Mr. Muloch.-
ceased to be called the Magistrate of the District of Meerat, he
nevertheless retained, as long as he remained there, by order of
the Magistrate of the Distriet, his powers as a first class Magis-
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trate, and it was only right and for the good of the publie sevvice
that he should complete his work, The acensed cannot be said to
have been prejudiced, and indeed in {he memorandam of appeal
the objection as to the want of jurisdiction was not taken, It is
quite according to the spirit of the Act that each Magistrate
should pass sentence on proceedings recorded by himself, as appears
from the proviso to s. 823 of the Code.

APPELLATE CIVIL.

e

Before Br. Justice Pearson and Mr. Jusitce Oldfield.

AJUDHIA NATH axp orrERS (DErExpaNTs) v, SITAL (PrAinmier)*
Landholder and Tenani— Hypothecation of trees.

A tenant with a right of ocoupaney can only make a valid hypothecation
of the trees on the land he holds for the term of his tenancy ; with his ejectment
from such land and the cessation of his tenarcy such an hypothecation ceases to
be enforceable (1).

TaE facts of this case are sufficiently stated for the purposes
of this report in the judgment of the ﬁigh Court.

The J unior Government Fleader (Babu Dwarka Nath Banarji),
for the appellants.

- Babu Sital Prasad Chattarji, for the respondent.

The judgment, of the Court (PEARSON, J., and OrpriELD, J.,)
was delivered by

Ororierp, J.—The plaintiff holds a bond dated the 15th Octo-
ber, 1874, executed by Alopi, defendant, by which he hypothecated
to him certain trees growing in a garden in his occupancy as a
right-of-occupancy tenant and a dwelling-house. The appellants
before us represent Alopi’s landlord, who held Revenue Court
decrees against Alopi for rent and ejected him from his holding;
and, putting up to sale his rights in the holding, became its pur-
chaser. The object of this suit is to enforce against the appel-

-« *Becond Appeal, No. 1031 of 1880, from a decree of Lai AMuakhan Lal, Subordi-
nate Judge vf Allahabad, duted the 8rd July, 1880, aflirming » deerce of Bubu
Prumade Charan Banarji, Muasif of Allahabad, dated the 8th March, 1880,

(1) See also Bam Baran Ram v, Salig Rem Singd, I L. R, 2 Al 896,
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