
1S81 tb a i‘Hlifi accused had ample opportunities of knowing that their
.^  presence in the Court; was required for a partioular object: thej

isMA had also been at the High Court to witness how the case was being
IDHAMMAD disposed of by Mr. Justice t:5fcraigiit, i. e., they were fully aware of

the order that the High Conrfc had paased in the case.”  On this 
finding I could not say thaUha petitioners had been prejadiced in 
their dei'eace to the summons by the procedure of the i^Iagistrate 
BOW made tlie subject; of complaint. Moreover, their witnesses 
were examined. The oature of the proceedings under ohapiar 
S X X V l l  of the Code of Criminal Procedure is judicial There 
must be an adjudication on evidence, and as the provisions o f s. 
283 are applicable to cases of re-vision as well as appeal I  would say 
that the objectioos taken by Mr. Dillon for the petitioners fail.
I  observe that s, 489 is cited, probably by some accidental error, 
in the petition of the lOth Saptember by Mr. Dillon. It is not 
really contended that the Magistrate had acted under s. 489 ; s. 
49i is clearly meant, I would dismiss the application for the 
reasons given above.

Oldfield , J.—In my opinion, the application should be dis­
missed. The Magistrate’s proceedings were taken under the 
direction of this Court acting witbin its power under s. 297 of the 
Code of Criminal Procedure. There is no force in the second 
ground of objection.

Straight, J.—Having regard to the circumstance that aa 
order of my own is the subject of tbis reference for revision, I  
think it best to abstain from taking part in the judgment o f  thiQ 

Full Bench.

^ 1 8 8 1  B efore  S ir  Hoberl Siuart, K t ,  C h ief Ju stice , M r. Ju stice  Pearson, M r, J m i i e e
°  ‘ Spankie, M r. Justice  O ldfield, an d  M r .  J u s tic e  S ir a ig h t.

AZIJrl-tlD-DI^f (Deotnoant)  u. BALDEO

StiU to have m  e-vecutioT)~sa,le, lohich had been set aside, confirmed— Act X  o f  1877
(^Civil Procedure Code), ss. 8 1 1 , 3 1 2 , dSS— F m a li t^  o f  order setiing  aside sale.

He'd (OtVFiEtD, J., dissectmg) that a suit by the purchaser at a sale o f immore' 
ahlfi propecfcy in execufcioa of a decree, wljich has been set aside under ss. 311 and

Appeal under 10 of the Letters Patent, No, 4 of 1880.
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SI2 o f  A c t X . o f  1877j to  h a r e  sucb. sale confirmed, on tlie  gronnd tlia t tliere  was 1881
BO irregu larity in  th e  publication  or conduct th ereof, is  n o t  Inrred by the last ----------- --------
c lau se  o f  s. 312 or b y  the la st clause o f s. 588, but ia m aintainable. A z m -dxj-iu ^^
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T h is  was a suit to have iib eseeiition-sale, wliicli had been set 
aside, maintained. Certain immoreable property was put up for 
sale in execution of a decree, and was pm'cbased by tlie plaintiff 
in this suit, the son of the decree-holder. The jiidgment-debtor 
preferred objections to the sale on the ground t!iat the sale had 
not taken place at the hour fixed; that consequently intending 
purchasers did not assemble, and only a few persons, who were 
dependents of the decree-holder, were present; and that conse­
quently the property was sold for an inadequate price, and he was 
thereby materially injured. The Court executing the decree dis­
allowed these objections. On appeal hy the judgment-debtor the 
appellate Court set aside the sale on the ground that it was 
stated in the sale-notification that the sale would take place at 
12 o’clock noon; that admittedly the sale took place at or after
2 P.M .; that the fact of the sale having taken place two hours or 
so after the time fixed was a material irregidarity in its conduct; 
and that by reason of such irregularity the judgment-debtor had 
sustained substantial injury, the property having fetched an in­
adequate price. The plaintiff, the auction-purchaser, brought; the 
present suit against the judgment-debtor to have the sale main­
tained, on the ground that there was no irregularity in its conduct; 
and therefore the order setting it aside was contrary to law. The 
defendant set up as a defence that the suit was not maintainable. 
Both the lower Courts held that a suit to have an executiou-sale, 
which had been set aside, confirmed, on the ground that it had 
been improperly set aside, was maintainable; and that the order 
setting aside the sale in this case was not in accordance with the 
provisions of s. 312 of Act X  of IS??, there having been no irregu­
larity in the conduct of the sale, and, if there had been any such 
irregularity, the judgment-debtor had not sustained injury by reason 
thereof; and gave the plaintilf ca decree. Ou second appeal by the 
defendant it was contended on his behalf that the order .setting 
aside the sale was final, and no suit to set aside sucli an order 
could be maintained by the party affected thereby. The appeal 
came for hearing before Pearson, J., and Oldfield, 3., who differed



1881 in opinion on tBe point whether the suit was maiiiLamable, Those 
Jadcros delivered tba followino' iudfvments :—

fCfllM-’UD'DIK «  o  J &

Baldeo, P earson^ J,—The last dansaof s. 312 of Act X  of 1S77 declares
that “ no suit to set aside, on the ground o f irregnlarity, an order
passed iindcr this section shall he hroiiglit hy the party against
whom such order has been made.”  The irregularity referred to is 
that spolcen of in the preceding section, viz., a material irregularity 
in publishing or conducting a sale. The present suit is not a snit 
to set aside, on the ground of such irregularity, an order passed 
under s. 312, and is not,-therefore, in my opinion, barred by the' 
terras of the last clause thereof. The last clause of s. 588 of the 
same Act declares that “  the orders passed in appeal under thia 
section shall be final.” The chapter in which that section occurs 
treats of appeals from orders, and it appears to me to bo the obvious 
meaning of the last clause above cited that the orders specified in 
the section shall be tlie subject of a single appeal only, and . that 
the oi'ders passed in appeal shall be final in the sense that they 
shall not be the subjects of a second appeal. The present suit 
is not, in my opinion, barred by tlie last clause of s. 588 o f the Code, 
Accordingly, I would dismiss the appeal with costs.

Oldfield , J .— The plaintiff is anction-pnrchaser at an esecu- 
tion-sale. An application was preferred by the judgment-debtor 
under s. 311 of Act X  of 1877, asking the Court to sot aside the 
sale, on the ground of material irregularity in conducting the sale. 
The first Court disallowed the objection and. confirmed the' sale. 
On appeal the appellate Court allovved tho' objection and. set aside 
the sale. The plaintiff, auction-purohaser, has brought this suit 
to have the sale maintained. It appears to me that the suit is not 
maintainable with reference to the last clause of s. 588 of Act X  of 
1877, which is as follows :— ‘̂The orders passed in appeal under 
this section shall be final”  I consider this clause does not refer 
to finality so far only that no second appeal is allowed, but to 
render the order final for all purposes and to preclude a suit.' 
The old law of s. 257 of Act Y I ll  of 1859 allowed iieilln'r :i[)pr’jil juu" 
suit for an order setting aside a sale, and while aHowing ar. a[!peal 
from an order confirming a sale allowed no suit. '!l'hu words o f 
this part of the section were : - “ “ I f  the ohjectioa be allo^wedj t H
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order made to set aside the sale shall Le fiaal 5 if the objectloii W  ISsi 
disallowed, the order confirming the sale shall be open to appeal,  ̂
and such order unless appealed from, and if appealed from, then 
the order passed on the appeal, shall be final, and the party against 
whom the same has been given shall be precluded from bringing a 
suit for establishing his claim.”  The meaning of the term “ fiaar^ 
under that law was fully discussed by the Full Bench of the Calcutta 
Court in Kooldeep JSarain Singh y. Jjiickhun Singh (1). Peacock,
C. J., remarked:— “ If the objection be allowed  ̂the order made to- 

set aside the sale is final; that, as I understand it, means final for 
all purposes. This would cause no great hardship, for, if the objec­
tion were allowed, the only person likely to be affected by setting 
aside the sale would be the purchaser at the sale. But he could 
not be greatly iojured, for when a sale is set aside the purchaser 
is entitled by s, 258 to receive back his purchase-money with or 
•without interest.”  In s. 5.88 of Act X  of 1877, the same words 
“ the order shall be final” occur, and I can only suppose that they 
are used in the same sense that attached to them in the old law,, 
which is their natural sense, final being final for all purposes.
Had it been intended to allow a suit to contest the order, it is 
presumable that the Legislature would have given a specific direc­
tion to that effect, as it has in other parts of the Code (ss. 332,
335), for as Sir Barnes Peacock pointed out in the judgment cited 
Courts of Justice have, generally speaking, the sole control over 
the execution of their process. I would allow the appeal and 
reverse the decree of the lower Court and dismiss the suit with 
costs.

The defendant appealed to the Full Court from the judgment 
o f Pearson, J., under s. 10 of the Letters Patent.

Munshi Hamiman Fmsad and Pandit Wand Lai, for tha- 
appellant.

Babu Oprohash Chandar Mtiharji, for the respondent.

The following judgments were delivered by the Full Court:

Stuart, C.J.— I agree with Mr. Justice Pearson* Wheit 
Sir Barnes Peacock said, in the case referred to by Mr, Jiwtio©

( 1)  9 W. R., 218 ; S. C., B. L. B., F. B, Ji., 917.
76
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1S81 , pidfieid, tliat “ if the objection be allowed the order made to set
aside the sale is final, that is, as I understand it, final for all Azm-dd-din ’

■». purposes,”  he must he understood to have meant final for all
pnrposes as an order. I f he meant anything more, an^ that a 
suit would not lie, he was in my opinion clearly wrong. The 
question before us to my mind does not admit of the least doubt, 
or difficulty, and I would dismiss the appeal and affirm the judg- 

. menfc of the Division Bench with costs.

Peabson, J.—I adhere to my judgment which is impugned 
by this appeal; and can only express my surprise that it should be 
inipngned by an argument which is not seriously maintainable. 
The present suit not being one of the nature described in the last 
clause of s. 312 of Act X of 1677, its provision cannot apply to it. 
On the ground on which it is brought, the appeal manifestly fails. 
The contention that the suit was barred by the concluding clause 
of s. 588 of the Act was more plausible, as the authority of Sir 
Barnes Peacock supports the "view that the word 'Tinal,”  as used in. 
that clause, means final for all purposes and precludes not only a 
second appeal but a fresh suit. The word “ final,”  as used in that 
clause, has doubtless the same meaning as the same word used 
in s. 257 of Act YIII of 1869, which Sir Barnes Peacock was 
construing in the judgment to which reference was made by my 
learned colleague Mr. Justice Oldfield, in disposing of the present 
case on the 8th Jnne last, bat such a construction o f the word 
appears to be negatiyed by the concluding terms of s. 257 itself. 
Had the word “  final”  been used in such- a sense in the preceding 
part of that section, it would have been unnecessary, it would 
have been mere surphisage and repetition, to add that the party 
against whom the same (order) has been given shall be precluded 
from bringing a suit for establishing his claim.”

Spastiie, j . —The decree-holder, or any person whose,iramove-̂  
able property has been sold under the chapter in which s. 311 is 
found, and no other person, under that section may apply to tha 
Court to set aside the sale on the ground of a. matoriril irrc:>TiL'irity 
in publishing or conducting it. I f  no such application as is men­
tioned in 3. S ll  be made, or if such application bo made and tjm 
objection be disallowed, the Cqurt shall pass an order confii-ming
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tlie sale as regards the parties to the suit and the piirciiaser. If iSSl
such application be made, and if the ohjectioii be allowed, the —*------ -
Court shall pass an order sotting aside the, sak. But no suit to set 
aside; ou the ground of such irregalaritj, au order passed luidec this 
sectiou (312) shall be brought by the party against whom such order 
lias been made. It appears then that the auctioii-piirchaser cauiiot 
make an application under s. 311, but if an application is made by 
the decree-holder, or the person whose immoveable property has 
been sold under the chapter, and if the sale is confirmed, it is 
confirmed as regards the parties to the suit and the purchaser.
It further appears that, if the sale be confirmed or bo set asidej 
no suit eau be brought on the ground of such irregularity to set 
aside an order passed under the section by the party against whom 
the order has been made. It would seem then that do auction 
purchaser, who brings a suit to maintain a sale on the ground that 
there was no material irregularity in publishing or conducting the 
same, can be said to be debarred from doing so by the concluding 
paragraph of s. 312, and this I propose presently to establish.
But though an auction-purchaser cannot himself be the person 
who makes an application under s. 311, and though the sale may 
be confirmed as regards himself and the parties to the suit, he may 
'claim to have notice served upon him and to be made a partyj 
when an application has been made to cancel a sale on the ground 
«)f irregularity. There is an appeal allowed by cl. (16), s. 588, 
from an o^der confirming the sale, though there is none from an 
order setting aside the sale. The auction-purchaser may claim, 
i f  he has been heard when the application was disposed of, to be 
a respondent in the appeal, as he is interested in maintaining the 
oonfirmation of the sale. The orders passed in appeal under s, 312 
are final, so far that no further appeal is permitted from the order 
toade. In another sense the order may be said to be final, and 
that is in respect of the application under s. 311. For the appli­
cant under that section comes into Court for the sole purpose of 
setting aside the sale on the ground of material irregularity. Such a 
isuit, however, has already been barred by s. 312, and it is nol: easy 
to understand that it was intended by the closing words of s. 588 to 
repeat the prohibition. I f  the sale be confirmed; and the decree-holder 
aiid judgment-d^bfcor are agreed, there is no object in the alleged
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1881 finality of s. 588 for all purposes. In so far as tli0 aiiotion-pm--
“  chaser is concerned, he oannot be an applicant under s. 311, and if
Az1M-T3D-DIN

V. brought into the proceeding as a party, it is that he may defend his
purchase. If the sale be confirmedj he has no motive or ground to 
maintain it. He equally with the decree-holder and judgment- 
■debtor is precluded by s. 312 from a suit to set aside by a regular suit, 
on the ground of material irregularity, a sale confirmed by the order 
of a Court executing a decree. The decision to which my honour­
able colleague Mr. Justice Oldfield refers was passed on a ques­
tion whether or not there was a special appeal from an order passed 
in appeal under s. 257 of Act Y III  of 1859. No doubt the learned 
Chief Justice intimated his opinion thak the order to set aside a sale 
is final for all purposes. But the wording of s. 257 of Aot V III 
of 1859 and the wording of s. 312 of Act X o f  1877 are not iden­
tical In the one Act, the passage runs as follows “  If the objec­
tion be allowed, the order made to set aside the sale shall be final j 
if the objection be disallowedj the order confirmiDg the sale shall be 
open to appeal, and such order unless appealed from, and if appealed 
from, then the order passed on the appeal, shall be final, and the 
party against whom the same has been made shall be precluded from 
bringing a suit to establish his claim.”  The result of this was that 
a party desirous of bringing a suit to confirm a sale, in consequence 
of an order in appeal setting it aside, was strictly precluded from 
doing so by the words of the section. No suit could be brought by 
the party against whom an order was passed to establish his claim 
whatever it might be, and in the case of an auction-purchaser it 
would be a claim to maintain the sale in his favour on the ground that 
there had been no material irregularity in publishing or conducting 
it. But the words of s. 312 are different “  If such application 
be made, and if the objectioE be allowed, the Court shall pass an 
order setting aside the sale.”  It is not said, as it was in s. 257 of 
Aot VIII of 1859, that “ if the objection be allowed, the order made 
to set aside the sale shall be final.”  But it is added that *̂n.o suit 
to set aside, on tha ground of such irregularity, an order passed 
under this section shall be brought by the party against whom such 
order has been made.” As we have seen, there’ is only an appeal 
from an order confirming the sale. I f  the appeal be disallowed, it 
is dismissed and the sale confirmed* I f  the appeal be decreed, the
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sale is set aside upon the ground tliat there was a material irregu- 
larity in the publishing or conduoting it. From this order there is 
no appeal, but an order by the Court executing the decree and 
setting aside the sale on this ground has not been declared 
final by s, 312. Thus there is nothing to preclude a person from 
coming into Court to confirm a sale on the ground that there was 
no irregularity, though not to sue to set aside an order of confirma­
tion, passed in appeal, on the ground that there was material irre­
gularity in the publishing or oondueting the sale. Any claim in 
a suit was barred by s. 257 of Act V III of 1859. The suit to set 
aside a sale, when confirmed, on the ground of material irregularity 
in publishing and conducting it alone is barred by s. 313.
Under the old A ct the order passed had the effect o f a decree 
because all recourse to a regular suit was barred. Under the new 
Act the order has the effect of a decree in so far only as the prohi- 
bition to sue is limited. Bat in respect of any other claim not 
so limited the order under s. 312 has not the effect o f a decree 
as defined now by s. 2 of the Code, which expressly declares that aa 
order under s. 588 is not a decree. Thus though an order under 
s. 588 is not open to further appeal, and is so far final, it is not 
final for all purposes, as it is not a decree in respect of the matter 
now complained of. For these reasons I would support Mr. Justice 
Pearson’ s judgment.

Oldfield, J .— I have little to add to the remarks in my judg­
ment dated 8th June last. The last paragraph of s. 588, Civil Pro­
cedure Code, to the effect that the orders passed in appeal under 
this section shall be final ”  appears to me to bar a suit, the word 

final”  meaning final for all purposes. Under any circumstances 
I  should hesitate to hold that a suit is maintainable by an auction- 
purchaser to have a sale confirmed which has been set aside by the 
Court executing the decree, for irregulaiities in publishing or con­
ducting the sale, under s. 312, Civil Procedure Code, unless it could 
be shown that the law expressly allows such a suit. Civil Courts 
have jurisdiction to try all suits of a civil nature, but this jurisdic­
tion is by s., 11, Civil Procedure Code, made subject to the provisioris 
o f the Code, one of which is that the Court to which the decree is 
sent for execution shall alone execute the decree (s. 22B); and it
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m l  Would he an infcorferenee with tlie execntioa o f tlia decree to allow
----  iiu auction-purcliaser to bring a suit to contest tlie order of the

m*DD MN executing the decree for setting aside or refusing to confirm
iiALDEO,  ̂ -g under the provisions of ss. 311, 312^

Civil Procedure Code. Tiie observations o f the Cliief Justice, Bit 
Barnes Peacock, in Kooldeep Nara'm Singh v. Liu-hhun Singh (1), 
referring to s, 257 of Act V III o f  1859, appear to me so pertinent 
that I give them at length:—“ S. 257 relates to applications for 
setting aside a sale under an execution, on the ground o f  some 
material irreo'ularity in publishing or conducting the sale. Gener­
ally speaking, Courts of Justice have the sole control over the 
execution of their own process, and if any irregularitj?' is com­
mitted in the execution of their process, and the Court upholds 
what has been done under the execution, no action can be brought 
in another Court to upset, on the ground of an irregularity, that 
which the Court itself, out of which the execution iasued, has up­
held. But in this country the Legislature appears to have thought 
it unsafe to leave the question as to whether there has been aa 
irregularity in publishing or conducting a sale under an execution^ 
to the final decision of the Court out of which the execution issued ; 
and consequently an appeal was allowed from the decision of the 
Court. That was going one step beyond the ordinary course with 
reference to mere irregularities. Probably, the Legislature thought 
that there were already very considerable dif&oulties iu an execu- 
tion-creditor’s obtaining the fruits of his judgm ent; that no very 
difficult point of law was likely to arise in deciding whether there 
was an irregularity in pubhshing or conducting a sale ; and thore-i 
fora that justice would be sufficiently protected by giving on® 
regular appeal in such a case upon any question of fact or law. I f  
the objection be allowed, the order made to set aside the sale is final j 
ihatj as I understand it, means final for all purposes. This would 
cause no great hardship ; for if the objections were allowed, the only 
person likely to be affected by setting aside the sale would be tli6 
purchaser at the sale. Bat he could not be greatly injured ; for 
when a sale is set aside, the purchaser is entitled by s. 258 to 
leceive back his purchase-money with or without interest,*’ S, 
S15 o f the present Civil Procedure Code seems to me to point ortfc 
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the only remedy wliicli it was intended to give to the auction- 
purdiaser, tliat is, to recover the piirchase-money or with 
out interest. By s. 312 no suit will lie to set aside, on the 
ground of irregularity in publishing or eoadiicting, a sale which 
has been confirmed under s. 312, and ifc seems unreasonable to 
suppose that ifc was intended that a suit should lie on the part of 
the auction-parchaser to confirm a sale which has been set aside on 
the ground of irregularity in publishing or conducting it. I would 
make the same order that 1 formerly proposedj for dismissing the 
suit with costs.

S t e m g h t , J .— I entirely concur in the views expressed by 
my honorable colleague Mr. Justice Pearson, and agree with him 
that this suit is properly maintainable. The appeal should be 
dismissed with costs.

Appeal dismissed.
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Pefore Sir SobeH Stuart, K t , Chief Justice, Mr. Justice Fearson, Mr, Justice 
8pankie, Mr. Justice Oldfield, and Mr. Justice Straight

EMPEESS OF INDIA v. Al^AND SARUP a n d  o t h e r s .

Transfer o f  Magistrate while trying a case—Jurisdiction to complete Trial.

Mr. M  was appointed by the Local Government, under s. 37 of Act X  of 
1872, a Magistrate of tlie first class, under the designation of Joint Magistrate, in 
the district of Meerufc. He was subseq^iiently appointed to officiate as Magistrate 
.of the distrif'.t o f Meerut daring' the absence of Mr. P  or until farther orders. 
While so officiating he was appointed by a Government Notification dated the 10th. 
July, 1880, to ofBciate as Magistrate and Collector o f Gorakbpur *'on being 
relieved by Mr. F .”  IJe was relieved by Mr, F  in the forenoon of the 23rd July, 
1880; and in the afternoon o f that day, under the verbal order of Mr. F, he pro­
ceeded to complete a criminal case which h6 had commenced to try while officiating 
as Magistrate of the district of Meernt. All the evidence in this case had been 
recorded, and it-only remained tQ pass judgraent. Mr. M  accordingly passed judg. 
?nent i:i this ciise, ami sentenced the accused persons to various terms o f imprison- 
ment. IMd (Spankie, J., dissenting) that Mr. M retained his jnrisdjction in the 
district of Meerut so lung as he stood appointed by the GuvernnK'Ut to iliai; district 
jmd no longer, and the cffoct of the order of the 10th July, ISSO, was to transfer 
him from ilie'district o f IMcc riJt from the moment ho was rclie/iv-d by Mr, jP of the 
.office of Magistrate o f that district, isnd from tiiafc mmnent be no longer stood 
.appointed to that district and could cxcrcisc sio jurisdiction tlicrcn as a Magia- 
trate of the first cln?s; arid thiit thorciiorc tJia convictions of sucli accused p̂ reODS 
|ia4 beea properly qua-slicd on t.hc grouiid tliat ?Jr. 3/ had m  jurisdiction.

1881 
March 10


