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identical, and it cannot be permitted that the defendants should be 1881
subjected to a second 1.itigation, when their whole liability could Dept Dis
have been disposed of in the first suit. Our answer to this refer-  Sixen

ence, therefore, is that the Small Canse Court Judge & right in AsaTE SI8¢
holding the plintiffs’ claim to be barred.
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Before Sir Robert Stz.aart, K1, Chief Justice, Mr. Justice Pearson, Mr. Justice
Spankie, Mr. Justice Oldfield, and Mr. Justice Straight,

EMPRESS OF INDIA v. MUHAMMAD JAFIR AND oTHERS.

Becurity for keeping the peace—High Court's powers of revision— Defect in form
of summons not prejudicing persons required to show ceuse— dct X of 1872
(Criminal Procedure Code), ss. 297, 491, 492,

Certain pereor}s were convicbed by a Magistrate of the first class of assault,
an offence punishable under s. 352 of Act X of 1877. The case was brought to
the knowledge of the High Court by the complainant preferring a petition to it,
togeth'er with a cspy of the Magistrate’s order. This petition was laid before
Straight, J., who, observing that the case was one in which the Magistrate should
have taken security from such persons for keeping the peace, as provided by s.
489 of Act of 1872, dirceted the Magistrate to swwmmon such persons to show cause
why they should not be required, under 5. 491 of that Act, to enter into a bond to
keep the peace. The Magistrate accordingly summoned such persons as direct-
ed; the summonses sebting forth that they were issued *under the orders of the
High Court.” The Magistrate took evidenee on behalf of such persons, and even-
tually made an order reguiring such persons to enter into a bond to keep the peace.
Such persons were fully aware of the order made by Straight, J. Such persons
applied to the High Court to seb aside the order reguiring them to enter into a
bond to keep the peace, on the ground that the Magistrate had not proceeded of
his own motion, but under the order of Straight, J., which was made withous
furisdiction,and on the grouad that the summonses had not set forth the report or
informzation on which they were issued.

Held by Sroart, C. J., that, inasmuch as Straight, 3., when he made his order,
represented the full authority and jurisdiction of the High Court, such order was
final, and the application could uot be entertained.

Held by Pearson, J., Spavgre, J, and Owpsrerp, J., (Seavsrs, J., doubting
whether such order could be questioned) that the order of Straight, J., was ons
which he was competent to make as a Court of Revision under s. 207 of Act X of
1872,

Held by Prarsox, £, and Sravwrig, J., that, inaswuch ai such persons had not
heen in the slightest dogreo prejudiced by the defeet in the sumnonses which were
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issued to them, such defcot was not a ground on which-to set aside the Magistrate’s
order reguiring them to enter into a bond to keep the peace,

Teres persons, named Muhammad Jafir, Akbar, and Ghisu,
were, on the 20th February, 1830, convicted by Sayyid AL Hasan,
exercising the powers of a first class Magistrate in Jaunpur,
of wrongfully restraining and assaulting one Lalman, offences
punishable under ss. 341 and 352 of the Indian Penal Code
respectively, and were punished with fines. Lalman subsequently-
preferred a petition to the High Court, together with a copy of
the Magistrate’s order, such petition being apparently directed
against the sentences inflicted by the Magistrate, On the 16th
July, 1880, Straight, J., made the following order on such peti-
tion, in the exercise of the revisional powers of the High Court :—

Srratent, J.—It seems to me that this is just one of the cases
in which the Magistrate should, in addition to the punishment he
inflicted in the way of fine, have required the defendants to find
securities for the peace, as provided by s. 489 of the Criminal
Procedare Code. Whatever the fanlt of the complainant, he has
been subjected to a very gross indignity, and the Magistrate him-
self says that it was done intentionally, and would seem to convey
by his remarks that it is likely to be repeated. I, therefore, direct
him, lhaving regard to all the circumstances and the convictions
under s. 352 of the Indian Penal Code, to sammon Muhammad
Jafir, Akbar, and Ghisu before him, to show cause why they
should not be required, under s. 491 of the Criminal Procedure
Code, to enter into a bond to keep the peace, with or without
sureties, the amount of such bond and the extent of smuch sureties
being left to him to determine.

The Magistrate accordingly summoned Muhammad Jafir,
Akbar, and Ghisu to show cause why they should not be required to
enter into a bond to keep the peace, and, on their failing to show
cause, by an order dated the 26th August, 1880, bound them over
in their own recognizances to keep the peace for eight months. They
applied to the High Court for the revision, under s. 297 of Act X
of 1872, of this order, on the ground that the Magistrate had not
proceeded suo motu, but had proceeded in obedience to the order
of Straight, J., which was made without jurisdiotion, and wnder
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these circumstances the order of the Magistrate was contrary to
law and should be quashed ; and that, as the summons did not
contain the particulars or information required by s. 492 of Act X
of 1872, it was irregular, and the order of the Magistrate should
be quashed. This application came before Pearson, J., who, as
it called in question the legality of the order passed by Straight, J.,
Jirscted that the application should be laid before a Full Bench
for disposal.

Mr, Dillon and Mr. Amir-ud-din, for the petitioners.

The J untor Government Pleader (Babu Dwarku Nath Banarji),
for the Crown.

The following judgments were delivered by the Full Bench :

StuArt, OJ.—1 expressed the opinion at the hearing, and I
am very clear, that we have no power to entertain this application.
Mr. Justice Straight when he made the order of the 16th July
last represented the full authority and jurisdiction of the Court
and his order is final. Mr. Justice Straight, if he had any doubt
on the subject, might have himself, or on the application of the
parties, or either of them, referred the question to the Full Bench,
but this proceeding not having been resorted to, and the case
having left his hands on the order which he made, that order is
final and cannot be revised. I way at the same time perhaps be
permitted to observe that the learned Judge exercised a sound
discretion in passing it.  The prosent application must, therefore,
be dismissed. (The remainder of the judgment of the learned
Chief Justice is not material for the purposes of this report.)

Prarsow, J.—Mr, Justice Straight’s order of the 16th July
last directed the Magistrate to summon the petitioners to show
cause why they should not be required to euter into a bond to
keep the peace with or without sureties. That order was appa-
rently passed under s, 297 of Act X of 1872, which provides that
“in any case either called for by itself, or reported for orders, or
which comes to its knowledge, it appears to the High Court that
there has been a material error in any jndicial proceeding of any
Court subordinate to it, it shall pass such jndgment, sentence, or
erder thercon as it thinks fit.”  The proceeding which was brought
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under the High Court’s notice by Lalman’s petition of the Sth
July last was the judgment of the Deputy Magistrate of Jaunpur,
dated the 20th Februay last ; and the fault found with it was that,
“in addition to the punishment he inflicted on the present petitioners
by way of flne, he had not required them to find securities for the
peace as provided by s. 489 of the Criminal Procedure Code.”
Whether the omission of the Deputy Magistrate, in the exercise
ot "is discretion, to take action under s. 489 of Act X of 1872, after
convicting the petitioners under s. 352, Indian Penal Code, was
a material error in his proceeding is a guestion which may, [
think, reasonably be answered in the affirmative. It was an error
analogous to that of passing an inadequate sentence. Mr. Justice
Straight was, therefore, competent to pass any order which appeared
to him to be fit. By the order which he passed the Deputy Ma-
gistrate’s attention was called to “the circumstances and the con-
victions under s. 352,” and he was directed to exercise his disere-
tion after proceeding under 8. 491 of Act X of 1872, T cannot hold
that he contravened the law in complying with the order which
required him to perform his duty. There s not any reason to
believe that the petitioners were in the slightest degree prejudiced
by the defect in the summons to which the second paragraph of
the applieation of the 10th September last refers. The complaint
is that the substance of the report or information on which the
summons was issued was not set forth therein. All that was
stated was that it was issued under the orders of the High Court
The Deputy Magistrate has dealt with this complaint in his pro-
ceeding of the 26th August last, and shown that the petitioners
must have been perfeetly aware of the reasons for propesing to
bind them over to keep the peace. I would dismiss the application,

Spawxis, J —Sayyid Ali Hasan, Deputy Magistrate of Jaunpur,
on the 20th February of the present year convicted Muhammad Jafir,
Akbar, and Ghisu, Muhammadans, under ss. 341 and 352, Indian
Penal Code, holding it established by the evidence that they had
gone to the field of the complainant, a Brahman, and there had caused
him wrongful restraint, and had used criminal foree against him.
There had been, the Deputy Magistrate states, a bifter enmity
between the parties, as shown by many records of criminal and



VOL. 1IL} ALLAHABAD SERIES,

revenue cases. The defendants, belonging to an influential com-
munity and possessed of wealth, did not suffer from this litization,
but the Brahman complainant was ruined. He had lost the greater
portion of his occupancy-lands, and heing a person of bad temper
Little sympathy was felt for-him.  On the 6th November, 1879, he
had taken two ploughs to his field, and was preparing land for bar-
ley and peas. The three defendants went to the field, seized him,
and with the aid of soma other persons are said to have put a rope
with some bones round his neck, and Jafir is said to have spat in
bhis face. Their ohject wes to pollute the Brahman, and so compel
bim to leave the village. The Deputy Magistrate was not satisfied
that the accused Jafir had spat in the complainant’s face, or that the
accused had put a rope and bones round his neck, but he found that
“there had been wrongful restraint and assault, He, therefore, con-
victed the accused as above stated under ss. 341 and 352. The
complainant petitioned this Court, urging that he had been spat
upon, and a necklace of bones had been placed round his neck :
be had been disgraced and polluted, being a Brahman, and he
prayed for justice. One of the learned Judges of this Conrt
remarked that the case “ was just one of the cases in which the
Magistrate should,‘ in addition to the punishment he inflicted in the
way of fine, have required the defendants to find securities for the
peace, as provided by s. 489 of the Criminal Procedure Code.
‘Whatever the fault of the complainant, he had been subjected to a
very gross indignity, and the Magistrate himself says that it was
intentionally done, and would seem to convey by his remarks
that it is likely to be repeated. I, therefore, direct him, having
regard to all the circumstances and the convictions under s. 352,
Indian Penal Code, to summon Muhammad Jafir,” Akbar, and
- Ghisu before him, to show cause why they should not be required
to enter into a bond to keep the peace, with or without sureties, the
amount of such bond and the extent of such sureties being left to him
to determine,”  On receipt of this Court’s proceeding, the Deputy
Magistrate issued a summons calling upon tke convicted persons to
show cause why they should not be bound to keep the peace for the
space of eight months, He took evidence on their part as to their
respectability, their position as bankers, and the bad character of the
- complainant, to which, however, he does not appear to have
75 ‘
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1881 attached much weight. But it had been urged before him that the

summons did not set forth the substance of complaint against the
IMPBESS OF

inpia accused, and, therefore, the proceedings under s. 491 were illegal.
Momewman  The Deputy Magistrate thus deals with the ohjection: “I do not
" Jamis, think that there is force in the argument, because it is clear that

proceedings have been taken nnder exceptional circumstances, and
the accused have had ample opportunities of knowing that their
presence in the Court wag required for a particular object : they
had also been at the High Court to witness how the case was being
disposed of, that is to say, they were fully aware of the order that
the High Court had passed in the case, and, I think, it was quite
enough to say in the sammons that they were required to be bound
in their own recognizances under orders from the High Court:
T have stated in my former decision in the assault case the petition -

of the accused, and that of Lalman, and I am of opinion that the
law does not Tequire any more proof against the acecused, and I
may presume safely that there is reasonable apprehension of a
breach of the peace on the part of Muhammad Jafir, Akbar, and
Ghisn,” The Deputy Magistrate then directs that the three per-
sons should execute a bond in the prescribed form for eight months,
or in default that they should suffer simple imprisonwent for that
period or for a shorter period, if they do not obey the order. From
this order a petition was filed in this Court, and it was contended
that the Magistraic did not proceed suo motu under s. 489 (pro-
bably s. 491 is meant) of the Criminal Procedure Code, but a sum-
mons was issued nnder the order of the High Court, which had no
jurisdiction to give such order ; the issue of 2 summons under such
order was illegal; the snmmons did nob contain the particulars
required by s. 492 of the Criminal Procedure Code ; the irregularity
was material, and the order should be annulled. The learned
Judge who entertained the petition records the following order:
“As this application ealls in question the legality of the order

passed by Mr. Justice Straight on the 16th July last, T direct that
it be laid before a Full Bench.”

I have some doubts, and expressed them at the hearing of this
reference, whether we are competent to question the legality of
the order of this Court on the 16th July last. Perhaps, however,
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we may indirectly express an opinion regarding it, in dealing with
the application of Muhammad Jafir and others, which was admitted
by the referring Judge, and has been sent to us for disposal. The
Court in passing the order of the 18th July last must have been
acting as a Court of Revision under s. 297 of Act X of 1872,
The Judge does not appear to have bad the recordin the case
before him (it perhaps would have been better if he had sent for
it), but he had a eopy of the Deputy Magistrate’s finding. There
had been an offence followed by conviction of the nature of those
offences described in 5. 489 of the Criminal Procedure Code, In
such cases, when the Court or Magistrate by whom any person
is convicted, or the Court or Magistrate by which or by whom
the final sentence or order in the case is passed, is of opinion that
"it is just and necessary to require such person to give a personal
recognizance for keeping the peace, such Court or Magistrate
may direct that the person so convicted be regnired to execute a
formal engagement for keeping the peace, for any term not exceed-
ing one year, or three years if the order be passed by a Court of
Ression. The learned Judge having before him on the 16th July
last the finding and sentence of the Deputy Magistrate in the case
of assault was competent to deal with it as a Court of Revision, and
it is clear that he considered that-the Magistrate should have acted

under the terms of s. 483 of the Criminal Procedure Code, already

veferred to. As the learned Judge on the 16th July was the
Court by which the final order would he passed, after reversing
the judgment of the Deputy Magistrate, it appears to me that he
bad full jurisdiction to direct, if he pleased, the Magistrate to
exercise the powers vested in him by the section. But I would
say more than this. 1f the Deputy Magistrate had mot, in the
Court’s opinion, esercised a sound and reasonable diseretion in
omitting to require securities in addition to the order already
passed in the case, the Clourt might properly regard the omission
‘as a material error in a judicial proceeding, and this being so it
was at liberty to pass such an order as it thought fit. Being also
the Court making the final order, the Judge himself w sould have
been at liberty to require the convicted persons to execute the
formal engagement mentioned in the third paragraph of the sec-
tion, Instead, however, of acting under the “provisions of s. 489
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the learned Judge, taking the Deputy Magistrate to find that the
acts of the three dsfendants had been intentionally done, and
also that they were likely to be ropeated, directed the Magistrate
to proceed under s. 491, Criminal Procedure Code. Under the
terms of that section the Magistrate must receive information
that any person is likely to commit a breach of the peace or to
do any act that may probably ocecasion a breach of the peace.
The summons required by the section may be issued on any
report or other information whieh appears eredible and which
the Magistrate believes. Bub he cannot bind over a person
until he has adjudicated on evidence before him. Under this
section mo doubt the Magistrate of a Division of a Distriet ora
Magistrate of the first class is the officer to aet. There is'no'
reforence in the section to any other Court, and though it is, I think,
competent for this Court to direct or require that security may be
taken wnder s. 489 under the eivcumstances referred to above, I am
not so satisfied that it Lias the power to initiate by positive order pro-
ceedings under 8. 491 of the Criminal Procedure Code. On the
other hand I apprehend that this Court, having a case before it
either as a Court of appeal or reference, would be justified in ealling
a Magistrate’s attention to the probability of a breach of the peace
Vetween the parties, should any such danger appear from the pro-
ceedings before the Court to be imminent. For instance the Court
in some cases might have acted of its own motion under s, 489, -
but did not do so, because some months, as in this case, had elapsed
from the date of the conviction, and a proceeding under s. 489
should be simultaneous with the conviction, as the order made
under the scction is in addition to any other order passed in the
case. But it might appear afterwards tbat a breach of the peace
was imminent and sowe further and speedy action was desirable,
as indeed it may have been in the case beforews, in which the
accused persons had been punished with a fine, or in default a
week’s confinement, and the parties were at large again with their
vatural ill-feelings still morc intensified. In such a case, this Court
would, I think, be at liberty to instruct the Magistrate to act undesr
s. 491, The direction in Mr. Justice Straight’s order was rather
by way of instruction than a positive ovder requiring the parties
to furnish securitju The order directs the Magistrate, ¢ having .
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regard to all the circumstances and the convictions under s. 252 of
the Code, to summon Muhammad Jafiv, Akbar, and Ghisu betore
him, to show cause why thay shoald not be required under s. 491
of the Criminal Procedare Code to enter into a bond to keep the
peace with or without suveties, tho amount of such bond and the
extont of such sureties being left to him to determine’ Such a
direction or instruction may be regarded as one mode of informing
the Magistrate of the probability of a breach of the peace. The
terms of the Explanation to s. 491 are very wide. The summons
may issue “on any report or other information which appears
credible, and which the Magistrate believes,”  What happened then
in this case? The Magistrate reconsiders the former evidence and
hears any evidence offered by the parties summoned, and comes
to the conclusion that ¢ there is reasonable apprehension of a bhreach
of the peace,” and he makes his own order in the way which seemed
to himself to be necessary under.the civcumstances of the case
and with reference to the position of the parties. Lntertaining
this view of thacase, I am not prepared to say that the order
of this Court, dated 16th July last, was illegal. In so far then
as the ‘application now contends that this order was illegal, and,
therefore, all proceedings under it were illegal, I would answer
that there was no illegality. Whether the Deputy Magistrate’s sab-
sequent procedure after the receipt of the Judge’s remarks was
regular or not is another matter. He shoald I consider have drawn
out, on receipt of the Judge's direction, a proceeding in which he
should have stated all the circumstances of the previons conviction,
and his reasons for believing that a breach of the peace was likely,
Next the substance of this information shounld have been set forth
in the summons with the other particulars required by s. 492,
Had this been done the Magistrate would have been acting in con-
formity with the provision of s.492, He appears to have acted
irregularly by omitting to say more than that the parties were re-
quired to be bound in their own recognizances under orders from
the High Court.” Under certain circumstances it might have
happened that the parties summoned would have been prejudiced

hy the omission to fulfil all the conditions of s. 492, and in such a.

case the Court would have felt Lound to interfere. But we have
the assurance and firding of the Deputy Magistrate in this case
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1881 that “ the aceused had ample opportunities of knowing that their
et e . 3

S amss op Dresence in the Court was required for a particular object: they

INEIA had also been at the High Court to witness how the case was being

fomasnrsn  disposed of by Mr. Justice Straight, 4. ., they were fully aware of

Jame. g o der thab the High Court had pussed in the case” On this

finding I could not say that the petitioners had been prejudiced in

their defence to the summons by tho procedura of the Magistrate

now made the subject of complaint. Moveover, their witnesses

wers examined. The pature of the proceedings under chapter

YXXVIL of the Code of Criminal Procedure is judicial. There

must be an adjudication on evidence, and as the provisions of s.

983 are applicable o cases of revision as well as appeal I would say

that the objections taken by Mr. Dillon for the petitioners fail,

T ohserve that s. 489 is cited, probably by some accidental error

in the petition of the 10th September by Mr. Dillon. It is no;

really contended that the Magistrate had acted under s. 489 ; s.

491 is clearly weant. 1 would dismiss the application for the

reasons given above.

Ouprienp, J.—In my opinion, the application should be dis-
missed. The Magistrate’s proceedings were taken under the
direction of this Court acting within its power under 8. 297 of the
Code of Criminal Procedure. There is no force in the second
ground of objection.

Srpatear, J.—Haviog regard to the circumstance that an
order of my own is the subject of this reflerence for revision, I
think if best to abstain from taking part in the judgment of the
Full Bench. |

1881 : . - . . .
March 9. Before Sir Rnbev.t Stuar, Ixt.., Chief Justice, Mr. Justice Pearson, My, Juslice
. Spankie, Mr. Justice Oldfield, and Mr, Justice Siraight.

AZIM-UD-DIN (Deepxoant) . BALDEO (Praiwrirs).*

Suit to have an execution-sule, which had been set aside, confirmed—Act X of 1877
(Civil Procedure Code), ss. 811, 312, 588—Finality of order setling aside ;ale

He'd (Ouorienp, T, dssenting) that asuit by the purchaser at a sale of immove-
able property in execution of a decree, which has been set aside under ss. 311 and

—
# Appenl under s. 10 of the Letters Patent, No. 4 of 1880.



