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altogether in point. A^ain the decree-holder taking paymetifc out 
o f court must be regarded as a trustee for tlie judgment-debtor of 
the money jjaid to him. This is the view eatertaiued b j  the Full 
Bench of the Presidency Court in the case ■ already cited. That 
decision notices the case of Anmachdla Pillai v. Appami Pillai 
(1). In that case the Court was not unanimous in taking a different 
view from tliat of the Presidency Court, and an examination of it 
shows that the claims were not identical, as in the Madras suit, the 
plaintifFsued to recover money tliat was levied in the execution of 
the decree by the Court, whereas in the Presidency case, as in the 
one before us, the plaintiff sued bo recover the money jSrst paid, 
for which, as the Court held, the decree-hoider must be regarded as 
a trustee for the plaintiff, and as such he was liable to refund it. 
Such being our viev/ of the case, we must decree the appeal, and 
as the Judge has thrown out the case on a preliminary point of 
law, we reverse his decree and remand the case for re-trial on 
the merits. Costs will abide the result.

Cause remanded.

APPELLATE CIYIL.
B efi'fe  M r . Jusiicc Pmrson and M r. Justice OUfield. 

jU A L A  SINGH ANB ANOTHER (P L A IN T IF F S ) V. N ilR A IN  D A S ( D e p e k b a s t ) , *

Filing privatti award in Court— Amendment o f  pi d in t tahlng case out o f  scope of 
Ch. B7 o f  Act X  o f  lS77-~“A cl X  o f  1S77 (C iv il Procedure Oudc), ss. £20(«), 525, 
^m~Appeal.

By the amendment o f ttie plaint, a case under s. 525 o f  A ct X  of 1877 was 
taken out of the scope of Chapter X .X S V II of that A ct. H eld  that, this beiug so, 
the decree of the Court o f first instance was appealable.

H eld  also, where a private award determined a matter not referred to  arhitra- 
tion, that a claim under s. 525 o f Act X  o f 1877 that such award should be filed ia 
Court was properly disraissed.

Thr plaintifts, who claimed a right o f pre-emption in respect of 
certain buildings purchased by the defendant, and the defendant;,

* Rr-c(iiid A i]Ik;;i!, X o . ^79 ol; jSSO, from a di;cree o f R . M Kin?, Esr[., J itIco  
o!’ SaliiifMiinnr. djit.oil iheOih -Tiily, l.'iS'i, t'cnnsiiii^f a dtcroc; o f  Muiifilu l>ai;j Nath, 
M unsif ot Muzaffarnagax', dated the 2nd Ai arcii, lisfjO.

(1) 3 Mad. H. a  Eep., m
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1881 who denied such riglifc, entered into an agreement in writing to
_ refer this matter to the arbitration o f two persons named in such

-ijAiiA. Singh
V. agreement. This agreementj whitsh was dated the 18th May, 1879,

ARAiN D as. |.̂ Q arbitrators should award such portion of suoli
buildings to the plaintiffs as they might thiulv proper, and should fix 
the price which the plaintitFs should pay to the defendant for such 
portion. The arbitrators, by an award dated the 1st June, 1879, 
awarded a certain portion of snch buildings to the plaintiffs, direct
ing that they should pay the defendant Ks. 100 for the same. In 
addition, to this they also determined certain other matters which 
had not been referred to them. The plaintiffs made an application 

! under s. 525 of Act X  of 1877 to have the award filed in Court. 
The defendant objected to the validity of the awardfon the ground, 
amongst others, that it had determined matters not referred to 
arbitration. On the 27th February, 1880, after the first hearing 
of the suit, the plaintiffs, in pursuance of an order made by the 
Munsif on the previous day, amended the plaint, by asking that 
“  the award might be enforced and acted upon,”  thaj*‘ is to say, 
that possession of the portion of the buildings wliich had been 
awarded to them might be given to them on payment of Rs. 100. 
The Munsif held that, although the arbitrators had determined 
matters not referred to arbitration, yet, as the suit was not one to 
iiave the award filed, but to have it enforced, that part of the award 
wbich was upon a matter referred to arbitration might be enforced | 
and accordingly gave the plaintiffs a decree “  for the enforcement of 
tlie award”  to that extent, directing the plaintiffs to pay Rs. 100 
within fifteen days. On appeal by the defendanfc the lower appel
late Court held that, inasmuch as the arbitrators had determined 
matters not referred to them, the award should not be filed, and it 
made an order rejecting plaintiffs’ claim to file the award.’ ’

On second appeal the plaintiffs contended that the order of the 
Hunsif was not appealable ; that the arbitrators had not exceeded 
their powers; and that, assuming that the award was defective, it 
should not haye been entirely set aside.

Munshi £a$Id Frcmd, for the nppellants.

Pandit AjudKia Math, for the respondent.

542  THE INDIAN LA W  REPORTS. [VOL. IIL



VOL. III.] ALLAH ABAD  SERIES.

The judgment o f the Court ( P b a r s o n , J., and O l d f ie l d , J.) 
was delivered by

P e a r s o n , J.— The present suit was commenced by an applica
tion on the part o f the plaintiffs under s. 525 o f the Civil Proce
dure Code. The Munsif, misunderstanding the provisions o f  that 
section,' required them to amend their plaint, and the J udge finds 
that the amendment was ordered after the first hearing of the case 
when such an order could not be legally passed. By the amend
ment the case was taken out o f the scope o f Chapter X X X V I I  o f 
the Code. This being so, there can be no doubt that the Judge 
had jurisdiction to hear the appeal preferred to him from the 
M unsif’s decree. The first ground of the appeal is, therefore, dis
allowed. There can be no doubt, we think, that the arbitrators 
exceeded the powers given to them by tha agreement o f the parties, 
dated 18th May, 1879, and that their award determined matters 
not referred to arbitration. S. 526 of the Code enacts that “  if no 
such ground as is mentioned or referred to in s. 520 or s. 521 be 
shown against the award, the Court shall order it to be filed.”  In this, 
case one o f  the grounds mentioned in s. 520 (a) was shown against 
the award, and the lower appellate Court was, therefore, in our 
opinion, justified in dismissing the plaintiffs’ claim that the award 
should be filed. Accordingly we dismiss the appeal with costs.

Appeal dismissed,

CIVIL JURISDICTION.

Before Mr. Justice Oldfield and Mr. Justice Straight.

EEBI D IA L  SINGH a n d  o t h e r s  (P L A iN T ir p s )  v. A JA IB  SINGH a n d  o t h b e s

( D e f e n d a n t s ) .

Act X  o f  1877 (Civil Procedure Code), s. iS~Eelinguis7ment o f part o f claim—
Mesne profits.

■ The plaintiCs sued the defendants f o r  possession of tlie land upon which 
certain trees stood, and for such trees, stating that on the 19th June, 1879, 
the defendants had interfered with their possession of such trees, and had wrong
fully taken the fruit thereof. The plaintifis subsequently sued the defendants for 
the value o f  the fruit upon such trees, alleging that on the 19th June, 1879, the 
defendants had wrongfully taken such fruit. Held that, as the cause of action, i. e,, 
the taking o f  such fruit, was ia both suits identical, and the plaintiffs not having 
claimed the T a la e  of such fruit as mesne profits in the first suit, the second suit 
was barred by the proyisions of s. 43 of A ct X  of 1877.
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