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the representatives of tho judgmeni-debtor does not meet the above
requirements of the law. The omission to ask for execution in i
against the appellant as one of the representatives of the judg-
ment-debtor does not affect its legality. The appellant can only
succeed in his contention, if it can be held that the application
for execution made against one legal representative of a sole judg-
ment-debtor, although it may meet the requirements of the law, shall
not take effect for the purpose of saving limitation against another
representative of the judgment-debtor who is only liable for the pro-
perty in his possession. But the law makes no such provision, and
its omfssion to do so is significant, for Explanation I to art. 179 pro-
vides that ‘“where the decree has been passed severally against more
persons than one, distinguishing portions of the subject-matter as
pavable ordeliverahle by each, the application shall take effect against
only such of the said persons or their representatives as it may be
made against.”” Had it been intended that the legal representa-
tives of a sole judgment~-debtor or of jointly liable judgment-debtors
shonld have the benefit of a similar provision on the analogous grounds
that they are only liable to the extent of the property in their posses-
sion, it is reasonable to suppose that the Legislature would have
extended the provision to them. The position, however, of several
ropresentatives of a sole judgment-dehtor is very different guoad
the deeree-holder from that of several judgment-debtors with
separate liabilities found by the decree. We dismiss the appeal

with costs.
Appeal dismissed.

Before M. Justicc Spankie and dlr. Justice Straight.
KANAHI LAL awvp oraees (Drrewpasts) ». NAUBAT RAY (Prarverrr)*

Dismissal of appeal o the merits in the absence of appellant~Act X of 1877
(Civil Procedure Code), ss, 550, 558—Sccona appeal.

An appellate Court, the appellant not attending in person or by his pleader;
instead of dismissing the appeal for defanli, as provided by s. 556 of Act X of 1877,
pracceded, in confraveution of the provisions of that iaw, to dispose of the appeal
on the merits, and dismissed i, The appellant preferred a seconnd appeal to the
Tigh Court, contendivg thas the appellate Conrt ad acted contrary to law. Held

* Second Appeal, No. 875 of 1880, from a deeree of W. Young, Fsq., Judge
of Darcilly, dafed she 11th May, 1880, aflirming a decree of Maulvi Abdul Qayum
Khau, Bubontinaie Juge of Bareilly, dated the 28th February, 1880,
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~881 that the appellrte Court had so acted, and its decision could only be ireated s &
Eo—een Jismissal for default, and that, 8o {reating it, the proper and ?lﬂ.y uo\{rs(.) open to
o LAL the appellant was to have applied under s. 558 for the 1'e-adl‘mfsswu th his appeal,
and under these circumstances the sccond appeal would not lie. Nund Ram v.
Mulbigmmad Bakhsh (1) followed.

341, Rat,

Tur defendants in this case appealed from the decree of the
Court of first instance, When the appenl was called on for hear-
ing the pleader for the defendants was not preson.t. The lower
appellate Comrt proceeded to consider the appeal in .the absence
of the pleader for the defendants ; and, “after perusing the pro-
ceedings of the lower Court and the grounds of appeal, n.nd after
hearing counsel for the respondent,” came to the opinion thab
the decroo of the Court of first instance was right and should be
affirmed ; and dismissed the appeal.

The defendants appealed to the High Court, contending that
the lower appellate Court had acted contrary to law in deciding
the appeal preferred to it on the merits in the absence of tho
pleader for the appellants.

Mr. . Dillon and Munshi ZZunwman Prasad, for the appellants.
Mr. Conlan and Pandit Ajudhia Nath, for the respondent.

The judgment of the Court (Seawkiz, J., and Steatcwt, J,,)
wus delivered by

Srraert, J.—The first plea urged in appeal has force and
must prevail. 1t was not compelent for the Judge to act dircctly
in contravention of the provisions of 5. 556 of the Civil Procedure
Code, by proceeding to dispose of the appeal upon the merits in
the absence of the appellant and his pleader. To such extent,
therefore, as he did so, he acted *¢ wltra vires,” and his decision can
only be treated as a “ dismissal” for default. But the appellant
scarcely seems to Lave apprehended that the practical result of

tho objection he urges must be that no second appeal will lie,

For the Judge, being taken to have dealt with the appeal under

5. 556, the proper and ouly course open to the appellant. was to

Lave applied under s. 558 for re-admission of his appeal, aad had

bis applieation been refused the order rejecting it would have bo en
(1) LB, R, 2 All, 616.
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appealable under s. 588.—Xand Ram v. Muhammad Bakhsh (1.
Under these circumstances it is obvions that the present special
appeal to this Court will nob lie, and it must therefore be dismissed

with costs.
Appeal dismissed.

’Beforf’ iy, Justice Pearson and Mr. Justice Oldfield

SUKHEDAIK MISE anp orirs (Pramvrers) v. KARIM CHAUDHRI awnp
ANOTHER (Durenpants)¥

BDetermination of title by Revenue Court—Res judicata— Act X VIIT of 1873 (N.-W.P,
Rent Aet), ss. 86, 30— Act X of 1877 (Civil Frocedure Code), 5. 13—Jurisdiction
of Ciwil Court,

S caused a notice of ejectment to be served nupon X in respect of certain land,

alleging that he held the same by virtue of a Jease which had expired. K contestel
his lability to be ¢jected under s. 39, denying that ho hield the land by virtue of such
lease and alleging that he held it under a right of occupancy. The Revenue Court
decided that X held the land under a right of occapancy and not under such lease,
S thercupon sued X in the Civil Court, claiming possession of such land, on the
allegation that K was a trespasser wrongfully retaining possession thevcof after
the expiration of his lease. [fleld that the suit was coguizable in the Civil Courts,
and the decision of the Revenue Court did not render the matter in issue ros judis
eata. The provisions of 8.13 of Act X of 1877 do not apply to applications such
as those utder s, 29 of Act XVIII of 1873,

Tre plaintiffs in this suit claimed possession of certain land.
They alleged that the defendant acquired such land under a lease
of a two-anna eight-pie share of the village in which such land was
situate, andthat us such lease had expired the defendant was bold-
ing such land as a trespasser. The defendant seb up as a Jefonce to
the suit that he had not acquired such land under the lease, but was
holding it under a right of occupancy ; and that it had already heen
decided by the Revenue Courtas between him and the plaintiffs that

he was 8o holding it, and such decision was a bar to a fresh adjudi-

cation as to the title under which he was holding it. It appeared
that the plaintiffs had caused a notice of ejectment to be served upon
the defendant in respect of such land under the provi<icn:s ¢ ss. 36
and 37 of Act XVIII of 1873, alleging that he held it under such
lease and the same had expired. The defendant had coutested his

O
# Keeond Appenl, No. 813 of 1830, from a decree of Nakim Rahat Ali, Sub-
Jialao of Gorakhpur, dated the 10th May, 1880, allirming a decree of
i ALl Munsif of Bansi, dated the 12th Deccber, 1879,
(1) L L. R, 2 Al 616,
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