
•was not corapeient to revoke liis previous order of the 23rd Decetn- 1S81
ber; and (ii) thafc the reasons given for the second order failed to

I n  t h e  Ma^
support it. tde OB' TtT
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Mr. Colvin, for the petitioner. Maohô

The judgment o f the Court (Spankie, J., and O l d p i e l d ,  J.,) 
was delivered by

Oldipield, j ,—‘This is an application to the Court to revise under 
s. 622, Civil Procedure Code, an order o f the Judge of* the Small 
Cause Court of Cawnporoj cancelUng a previous order 'which he had 
made granting his sanction to the applicant to institate a complaint 
o f  an offence under s. 193, Indian Penal Code 5alleged to have . 
been committed in the course of a suit decided in his Court. It is 
contended that it was illegal to cancel the order giving sanction.
W e are of opinion that this is not a case to which the provisions of s.
622 are intended to apply. The cases referred to in that seebion 
are those where the Court by which the case was decided appears 
to have exercised a jurisdiction not vested in it by law, or to have 
failed to exerciise a jurisdiction so vested, or to have acted in the 
exercise of its jurisdiction illegally or with material irregularity.’^
The section contemplates the revision of an error committed in the 
course of deciding a case. The provisions o f this section would not 
appear to be applicable to a matter relating to the exercise of the 
disorefcionary power of a Court in the granting or withholding 
sanction to a criminal prosecation. Moreover, considering the 
Judge of tha Small Cause Court had a discretion as to the grant of 
sanction, and that it is still within the power of the applicant to 
apply for sanction to the superior Court, we should be indisposed 
to interfere by way o f revision. The application is dismissed.

VO L. III.] ALLAHABA.D SKUIES.

A P P E L I ^  CIVIL. J,««
B efore M r. Justice  Pearson and M r. Justice Spnnkie,

IM D A D  HTJSAIN ( D e f j j h d a k t )  « .  MANNIT L A L  a .n d  a n o t h e r  (Fx-A rifT ress).*

Conditional saU'-'Foreclosum o f riini-‘̂ a'jc-~Iic^v!niim  X 7 J I  o f  1806, s. 8.

An instnunont of; condilloiiiil Ki;lo pvcA-idod that i-Lo cnnnit.i-innl vonrlor should 
rutiiiu iiosscHsioii of tlie pi'opcrLy to -wiiicli iu reMc'd, I’nying iiitCii'Ciftt; oii.iiio principal

* Siicoiul Appoiil, No. fi");! o f ISSO, frnin a dncrcc ni: J. H. ■P'rinsep, E.-jq.* Judge 
o f  liiucil (.lie -Itk Whv, I'ovLT.iin^-«. decree o f Bnba Hum Kali
Cliaucilii i, ISubordiiuut; Jiidg'c o f Cavvnporo, dalcd Llio December, 1S79-
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1881 siiBi lent aimually at twelve per cent,, and should repay tlie principal sum lent
---------- - w it l i iE  seven years; that (by the fourtli clause thereof -, in the event of default of

i'iMSAD jiaymeutoi iatere.s!; in any year, the toria of seven years should be .cancelled, and
the conditioDal sule sliuuldat once become absolute; and that (by the fifth clause

iSSO Lai., thereof), iu the event df the principal sum lent uot being repaid at the end of soveu 
years, the conditional sale should become absolute. Default having been made iu 
the payment of interest annually as stipulsfced, the conditiouid vendee, the term of 
seven years not having expired, took proceedings to foreclose, in pursuance of the 
condition contained in ths fourth clause of the deed, and the conditional sale was 
deckred absolute, 'i’he conditional vendee then sued for poissession of the property. 
l id d  tltafc tlie fifth clause of the deed did uot dispense with the necessity of com
plying with the provisions o£ s, 8 of Eegulation XVII of 180G and was compatible with 
them, and on or after the expiry of the stipulated period application for the fore
closure of the mortgage and rendering the conditional sale absolute in the nianncv 
prescribed by that l^egulation might and must be made; that the condition contained 
in the fourth clause of the dead in effect defeated and violated the provisions of that 
Eegnlation, and summarily converted a conditional into an absolute Hale in disregard 
and defiance thereof, and tbe foreclosare proceedings taken by the conditional vendee 
before the expiry of the period stipulated for the repayment of the jirineipal sum lent 
were irregular, and the sale could only be rendered conclusive in the manner presa- 
cribed by that Kegulation in pursuance of the fifth clause of the deed; and that accord- 
iagly such Boat was not maiatainalle.

The plaintiffs in this suit claimed an eiglit-anna stare of a 
certain village, by virtue of a deed of conditional sale bearing date 
tke litli May, 1874, and a foreclosure proceeding dated tlie l^th 
July, 1878. By tliis deed the defendant mortgaged such share to 
the plaintiffs for Rs. 2,000 for a term of seven years, the deed con
taining the following stipulations:— “ (iii). That the mortgagor 
should retain possession of the property, paying interest at one per 
cent, per mensem, and should repay Es. 2,000, the principal suniy 
ivithin seven years, and then get the property redeemed, and this 
deed returned: (iv) that, if in any year he (mortgagor) failed to paj 
the interest, then the principal sum and the remaining interest should, 
become the sale-consideration, and the term fixed should be oancelledj 
and this mortgage-deed should be deemed a sale-deed; ( v) that if ho 
(mortgagor) failed to repay the principal sum within seven years, 
then after the expiry of that term this deed should become an abso
lute sale-deed," and the mortgage-consideration the sale-considera- 
tioa, to wiicli he or his heirs should not have any claim,’' On tiio 
2ord April, 1877, the term of the mortgage not having expired, 
the plaintiffs applied for foreclosure on the gr-'i’ irl iln!
date of the esecatioa of the deed of conditionul sale the defendant
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bad not paid any interest. Notice of foreclosure was served on ill© ,1881
defendant on the IStb May, 1877, and ou the 13th July, 1878, 
the year of grace having expired, the mortf^age was declared fore- Jius 
closed. The defendant set up as a defence to the sait that the i
plaintiffs were not entitled to apply for foreclosure under Regula
tion X 7 U  of 1806, by reason that he had failed to pay interest 
as stipulated in the deed o f conditional sale, and the foreclosure 
proceedings were consequently invalid, and the suit was not main
tainable. The Court of first instance allowed this conterstion, its 
reasons for so doing being as follows:— “  S. 8 o f Regulation 
X V II  of 1806 prescribes a certain course of procedure for a 
mortgagee, if he is desirous of foreclosing the mortgage and render
ing the sale conclusive ou the expiration o f the stipulated period ; 
in the mortgage-deed in suit the stipulated period for the discharge 

•of the principal of the mortgage loan is seven years from the 14th 
May, 1874, the date o f the deed : it also stipulates that the condi
tional sale should become absolate, if within the said period the 
defendant Aiiled to pay interest on the loan in any year : the 
question is, whether the plaintifiFs were justified by law in applying 
for-foreclosure when the defendant failed to pay interest fqr nearly 
the first three years after the execution of the said mortgage-deed, 
or should have waited for the whole of the said stipulated period of 
seven years before having recourse to taking any step for foreclos
ing the mortgage: the words ‘ stipulated period ’ used in the said 
s. 8 are interpreted. in the decision of the Calcutta High Court 

•in the case of Srimati Sarasibala Debi v. Nand Lai Sen (1) ‘ tobe 
; the whole period prescribed by the mortgage contract for the per
formance of the conditions, upon the fulfilment of which the mort
gagor to be entitled to a reeonveyance’ : this interpretation, which 
is further amplified in the said decision, allowed, in my opinion, no 
right to the plaintiffs in tho present ease to foreclose the mortgage 
at any time before the expiry of the said period of seven years from 
the I4th May, 1874, the date of the mortgage-deed in. suit: conse
quently the foreclosure proceedings they took in 1877, in tha 
Judge’s Court, a,re bad in law, and have not the eifect of rendering 
the conditional sale conneoted with the deed in, suit absolute: they 
are therefore not entitled to hnve proprietary posses^iojo of the

0 ) 5 B . L . l l . , m
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1381 share in dispiiie : tMs finding renders it needless for me to go into 
Imdad ^  the other issues; the plaintiff’s suit is accordingly dismissed.”  On 
'3BSA.IJS appeal by the plaintiffs the lower appellate Court reversed the deei- 
« u  l i t .  gion of the first Court and gave the plaintiffs a decree, its reasons 

for so doing being as follows:—“  In appeal it is urged the prece
dent relied npon by the lower Court is inapplicable for the reason 
that the mortgage-deed referred to therein did not recite a separate 
contract in respect of the interest, that is to say, it did not set forth 
that the stipulated period of payment of the principal should he 
altered on default of payment of the interest, but the first penalty 
should be the charge of compoimd interest, and after that the 
mortgagee should be at liberty to make the sale absolute, whereas 
in the present case there is a stipulated period for the principal and 
another for the interest, and on default being made the stipulated period 
becomes cancelled by the express terms of the covenant, and another 
period commences during which the mortgagors become liable to the 
call for payment and the mortgagees hold the right to foreclose: in 
the Calcutta case—Srimati Sarasibala Dehi v. JVand Lai Sen (1) 
the mortgage-deed, although -vfritten in the English form, was held 
to fell within the operation of Eegulation X V II of 1806, and the 
suit having been instituted before expiry of the period stipulated 
for repayment of the principal sum, it was pronounced to be preraa- 
turo: that case alike with the present one was brought on account 
of tlio mortgagors making default in payment of interest, and the 
iliscussion, extended to the proper meaning to be attached to the 
words  ̂stipulated period’ referred to in Regulation X V II  o f 1806; 
they were held to mean Hhe whole period prescribed by the 
mortgage contract for the performance of the conditions, upon the 
fulfilment of which the mortgagor is to be entitled to a reconvey
ance ; that is to say, it embraces the period o f grace allowed for 
taking out foreclosure proceedings by mortgagees: the question 
did not tnm on the effect of default in payment of interest: in the 
present instance there is a separate liability involved in the 
due observance ot the contract as regards payment of interest^, 
and the penalty in default thereof is equally binding and equally 
severe as upon the non-payment of the principal wit])iu their 
respective stipulated periods, with this diitcrencc, that the 

(I) 5 B. I, a , 8S9«
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stipulated period for the principal is seven yeafs, and for 
the interest the period is each recurring year of those seven 
years separately; if the conditions o f the contract are to 
be adhered to, then the remedy must be held to be due to the 
mortgagees (plaintiffs) the moment there is a default; in the payment 
o f interest, and upon their coming forward to see it enforced they 
appear to me to be at liberty either to call upon the mortgagor 
either to exercise the equity o f redemption, or themselves to demand 
foreclosure in the terms of the contract: this would seem to be the 
opinion of the Calcutta Court in Prosaddoss Dult v. Ramdhone MidlicJc 
(1), where it was held, inter alia, ‘ that the assignee o f a mortgagee 
had a right to foreclose on default of payment of an instalm.ent of 
interest before the date on which the principal was made payable’ : 
again in the Full Bench ruling in Buldeen v. Gulab Koomer (2j, the 
principles then enunciated favour this view, for it was then held; 
‘ On the construction of the mortgage-deed the mortgagee was not 
limited thereby to foreclosnre as soon as the first default in pay
ment of instalments occurred and not afterwards^ but that tbe 
mortgagee was authorized in proceeding to foreclose if there were 
subsequent default, any previous default notwithstanding, in fact 
there is nothing in law to limit the time within which a mortfragee^ o O
may foreclose, if  notwithstanding one or more defaults the mortga
gee’s right is not repudiated but recognised the right is fully recog
nised in this suit on the disposal of the technical point: were a contrary 
view to the above maintained, there would be no advantage in con
tracting a penalty in default o f payment o f  interest, the terms of the 
covenant quoad the interest would have to remain a dead letter, 
and as it is to the conditions of a contract we have to look, there is 
noching repugnant- to the claim to foreclose in the deed before us 
and the right o f suit exists : the appeal is accordingly decreed in 
the termsof the plaint, which relates to proprietary rights only, with 
oosts, in reversal o f the lower Court’s order,”  The dolcndant 
appealed to the High Court.

Messrs. Chatlerji md.Amir-'ud-din, for the appellant.

The Senici’ Go-m'nmen.l, jRleader (Lala Jual<̂  PrOiSad) and Lala 
Lalia Prrmod, (or the respondents.

( 1) 1 iiiakn JuiiaL (isua;, 255. (2) N.-W. T. H, 0. Eep., S’, 1866-67,
p. 103,
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1881 ^jjg Coxi'i't (P earson J.j and Sfankie J.,) delivered the follow-

laiDAD

HL̂ hAiN J ddgment.—The fifth clause of the deed in question which
ANsu Lal. declared that, in the event of the principal sum lent not being repaid 

at tlie end of seven years, the conditional sale sliall become absolute, 
does not dispense with the neoessitj o f complying with the 
provisions o f s. 8, Regulation X V II  of 1806, and is compa
tible with them. On or after the expiry of the stipulated 
period, application for the foreclosure of the mortgage and 
rendering the sale absolute in the manner prescribed by the 
Kegulation may and must be made. But the fourth clause, which 
declares that, in the event o f default o f payment o f interest in any 
year, the term of seven years shall be cancelled and the conditional 
sale shall at once become absolute, without substituting any new 
term for the repayment of the principal sum lent, on or after the 
expiration of which proceedings o f the nature contemplated in s. 8, 
Regulation X V J I of 1806, may be taken,does in effect defeat and vio
late the provisions o f that law, and summarily convert a conditional 
into au absolute sale in disregard and defiance thereof. The fore
closure proceedings taken by the plaintiff in this case before the ex
piration o f a period stipulated for the repayment of the principal sum 
lent were irregular ; and it would seem that the sale can only bo ren
dered conclusive in the manner prescribed by tha Regulation in 
pursuance of the fifth clause of the deed. Accordingly we decree 
the appeal with costs, reverse the lower appellate Court’ s decree, and 
restore that ox the Court o f first instance.

Appeal allowed..

ISSl Before Mr. Justice fearson and Mr. Justice Spankie.
hruartj S.

A t l M A D  A L I  (P t.ii.'fT iF F j V. IIAFIZA B IB I  a.vd a k o t h e b  ( D e f e k d a x t s ) . *  

JB o n d  p a f f a h lc  b y  i n s ia lm e n is — L i m U a t i o n — W a i v e r .

On tho 24th May, 1 8 S 3 , ^  a bond payable by instaiments flrhich pro
vided that, if default were made in the payment o f  one instalment, the whole 
should be due. The first default w is mnde on the 28th June, 186S. No payment 
was mado after A ct IX  o f  1871, soh. ii, No. 75, came into  force. ia a suit

» I4  THE INDIAN LA W  HEPORTS. [VO L. I l l ,

■* Second Appeal, Ko. 865 of I8S0, from a decree o f W . Tyrrell, Esq., Judge 
o f Allahabad, dated the 2Stli May, 18S0, afUrming a deeree of Kai ilakhaa Lai, 
Subordiiiiito Judge of Allahabad, dated the 22nd April, 18S0.


