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15881 Before Mr. Justice Oldfield and Mr. Justice Straiyht.
wanuary 10.

7 e KHATR-UN-NISSA (Junsyest-pestor) 7. GAURI SHANKAR (DECREE-(10LDER). *

Application for execution af decree— Step in aid of exvcrutton—Act XV of 1877
(Lamitation Aet), sch. i, No. 179.

G sued K, as the legal representative of her deceased husband S, on a hond
executed by & in his favour, and obtained a decree. Subsequently he sued K on
2 bond which she had personally exceubed in his favour, and obtained a decree.
On the 7th September, 1875, he applied for excention of both these decrees, and
8% landed estate, which stood recorded in K’s name, was attached. This eslate
was sold on the 20th February, 1877, being put up for sale in one lot, in satisfae-
tion of both dectees, in aceordance with an application made by 7 on the I6th
February, and was purchased by & for the amount of the decrees. This sale was
subsequently coufirmed, and on the 10th December, 1877, satisfaction of the deerees
wus entered np, and the exccution-proceedings struck off the flle.  Subsequently
three of the heirs of §in one case, xnd two in another, instituted suits against
G, claiming to vecover from him such portion of the procceds of the sale of &=
property as had been appropriated to the discharge of G’s decree against A,
and such heirs obtained deerees for cerfain sums, which G was obliged to pay.
G therenpon on the 16th May, 1879, applicd for execntion of his decree against
BT Held that such application was not one in continuation of that made on the
7¢h Ser.tember, 1875, but was a fresh application, and the application wmade hy
G on the 16th February, 1877, was not one for astep in aid of execution,
within the meaning of No. 179, sch. il of Act XV of 1877, from which Hmitation
could he computed, and the applieation of the 16th May, 1879, was barred by
Hwitation. Booboo Pyaroo Tuhobdddarinee v, Syud Nazir Hossein {1}y Paras Rawm v.
Gardner (2);and Issurree Dassee v, Abdvol Khaluk (3) distinguished by Strazenr, J.

TuE facts of this case are sufficiently stated for the purposes
of this report in the judgwent of Straight, J.

Mr. Conlan, for the appellant.

Munshi Hanuman Prosad and Pandit Bishambhar Noth, for
the respondent,
The Coaurt (OrnpwirLp, J., and Straicur, J.,) delivered the

following judgments :

Strarenr, J.—This is a second appeal from an order of the
Judge of Allahabad passed in appeal on the 19th February, 1880,

* Second Appeal, No. 36 of 1850, from an order of H. Lushington, Bsq.. Judge
of Allahabad, dated the 19th Tebruary, 1880, affivming an order of Rai Makhan
Lal, Subordinate Judge of Allahabad, dated the 15th Uetober, 1879,

(1) 2B W. R, 18, (9 I.L R, 1Al, 35,
(3) I.L, R, 4 ¢ale.,415,
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eonfirming a decision of the Subordinate Judge, allowing the
respondent decres-holder to proceed with execution of a decree
against the appellant his judgment-debtor. The facts are as
follows :—QOne Syed Muhammad on the 15th April, 1866, execut-
ed a bond to the respondent, Gauri Shankar, pledging his pro-
perty for an advance of Rs. 5,000. On the 25th November,
1871, the appellant, Khair-un-nissa, his wife, also made an hypo-
thecation to the same person for a loan of Rs. 1,200, After
the death of Syed Muhammad, the respondent Gauri Shankar
sued Khair-un-nissa, as her husband’s legal representative, on
the bond of April, 1856, and obtained a decree oun the 30th May,
1873, He then bronght a second snit against her in respect
of her own bond of November, 1871, and got a decree on the
17th March, 1874.  On the 7th September, 1875, he applied
for execation of both these docrees and attached all the pro-
perty left by Syed Mahammad, which stood recorded in the
name of Khair-un-nissa. It was sold in one lot on the 20th
February, 1877, in accordance with an application put in by the
decree-holder on the 16th February, 1877; and the amount of his
two decrees aggregating Rs. 10,850, the decree-holder purchased
for that sum and filed a receipt in full discharge of both of them.
Despite objection by the judgment-debtor this sale was in dus
course confirmed to him, and on the 10th December, 1877, satisfac~
tion was entered up and the execution-proceeding struck off. No
point arises in the present appeal with reference to the first decrca
obtained upon Syed Muhammad’s bond of April, 1836, but tha
questions raised relata to the second desrso under which Khair-un-
nissa was judgment-debtor in respeat of the bond personally execut-
ed by her on tho 25th November, 1877, It is this decree that the
respondent Gauri Shankar is now geeking to exocuto for the follow.
ing reasons. Subsequent to the sale in Febrnary, 1877, three of
the heirs of Syed Muhammad in one case, and twoin another,
instituted suits against the decrse-holder-respondent Gauri Shankar,
to recover from him such portion of the proceeds of the sale
~of 8yed Muhormmad’s property as had not boen absorbed in

485

1881
A e S
KHAR-DR-
NISSA
v,
Gaory
SHANEAR,

satisfying the docrec upon his personal bond of the 15fh April,

1866, In respect of this they allowod a dednotion to the extent
elaimgd. by Gauri Shankar, but the residu, which had been
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appropriated to discharge the deerce agninst Kbair-un-nisss, they
claimed to have paid to them. In the result they severally got
decrees on the 17th May, 1878, and the 14th September, 1878,
for Rs. 1,259-10-7 and Rs. 1,123-10-0, respectively, and these
amounts Gauri Shankar, the respondent, has had to pay. Being
thus deprived of the fruits of his execution-sale, so far as his decree
against Khair-nn-nissa was concerned, he applied on the 16th May,
1879, for leave to again execute it. The judgment-debtor objested
that, as satisfaction had been entered wp, the execubion-proceed-
ines conld not be re-spened, and moreover that, three years baving
e‘i:psed since the last application for execution on the 7th September,
1875, limitation barred, Both the lower Courts disallowed these
objections, and the judgment-debtor appeals to this Court, urg-
ing the same grownds, and arguning further that- the decree-
holder by purchasing at the auction-sale merged his character
of decree-holder in that of auction-purchaser, aud the sale have
ing been regularly completod and satisfaction entered up, thers is
neither decree-holder to apply for nor deeree to put into execu-
{ion, Stress has been laid upon the application of the 16th
February, 1877, but in my opinion thiz cannot be regarded as an
applicaticn for a step in aid of execution within art. 179, sch. ii
of Act ZV. of 1877, Failing to sustain this contention it is then
wrged for the deeree-holder that the application of the 16th May,
1879, was in reality only a step in continunation of the former
application of the 7th September, 1875, and that upon the authority
of three cases— Booboo Pyaroo Tuwhobildarines v. Syud Nazir Hossein
(1) : Paras Ram v, Gardner (2) 1 and Issurree Dassce v. Abdsol
Khalak (3)—the decisions of the lower Courts adopting this view
should be upheld. Iam of opinion that this argument is a falla~
cious one and cannot be acoepted. It appears to me that all these
eases referred to are clearly distinguishable from the present. In
Baoboo Pyaroo Tuhobildarinee v. Syud Nazir Hossein (1) the execu-
tion-proceedings were siruck off in consequenge of a decision being
passed adverse fo the decres-holder, upon an objection made by
third party, under 5. 246 of Act VIIL of 1839, in consequence of
Wlngh ke was compelled fo bring a regular suit to bave $ho PrOe
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perty, from which the attachment had been vemoved, declared o
be the property of his judgment-debtor, and then having succeeded
in that suit the decrsee-holder applied for resumption of the exe-
cution, which had been interrupted. The same state vof facts
existed in the case which was made the subject of the Fuil Benck
decision of this Court (1); and in that of fssurree Dassee v. Abdool
Khalak (2) the judgment-debior had got a sale seb aside and
the proceeds refunded by the decree-holder, who thereupon ap-
vlied to execute his decree afresh, It will thus be observed that
in all these ocases there was a contest going on eithor between
the decree-holder and a successful ebjector, or between the decree-
holder and the judgmeut-debtor. But in the matter now before
us the decree-holder attached and brought to sale, as the rights
and interasts of Khair-un-nissa, rights and interests that she did
ot possess, in other words, she had no saleable interest to bring
to sale. Te himself having purchased such rights and interests,
wpon the strength of such purchase gave a receipt in discharge
of both his decrees by virtue of which satisfaction was entered up
and the execution-proceedings struck off on 10th December, 1877,
What has since happened is that in consequence of two regular
suits brought against him by the heirs of Syed Muhammad he
has had, not to surrender the property purchased by him to the
extent of their shares, but to compensate them by a money equiva~
lent. When the sale took place on the 20th February, 1877,
Act VII[ of 1859 was in force, and there was then no provision
such as is now to be found in s 313 of Act X of 1877. A
purchaser at auction-sale at that time took the risk of the judgs
ment-debtor’s having a saleable interest, and it does not appear
to me that the decree-holder-respondent in the present case is
in any better or worse position than an ordimary auction-pur-

chaser, If hehad the misfortune to buy something that his judg-

ment-debtor had not to sell, ke bad only himself to blame for puts
ting up an interest to sale that did not exist. Under such ¢ircums
stances it would seem that satisfaction was rightly entered up and
the execution-proceedings properly struck off. I am therefors of
opinion that the application of the 16th May, 1879, was a fresh applis
cation, and that, the last antacedent application having been made

() L L R, 14N, 35 (2 L L. B., 4 Calc., 416

437
1881

B - ]

KgAIz-oN-
NIRSA
.
GAURE
BHANEAR,



458
1881

P )
HATR-UN

Nisia

v,

GAURL

. Prangkr.

1881

Janyury 14,

hashe el bttt

TIIE INDIAN LAW REPORTS. {Vor, a3,

on Tth Septemﬁer, 1875, the decree-holder-respondent is barred
from executing his decree. I would accordingly decree the appeal
with costs,

OuprisLn, J.—I am of opinion that the present spplication of
the 16th May, 1879, on the part of the decrec-holder to execute the
decree 1s barred under art. 179, sch. ii of the Limitation Taw. I
cencur with Mr. Justice Straight in holding that it cannet be
consideved to be a continnation of the application of the 7th
September, 1875, bul is a fresh application, and 1 do no$ con-
sider that the intermediafe application made by the decree-holder
on the 16th February, 1877, is such an application as is con-
teplated in art. 179, so as to allow the period to run from its
date. 1 therefore on this ground conenr in the preposed order.
Appeal allowed.

[ S——

Before BMr. Justice Spankic and Mr. Justice Oldfietd.
CITATTAR SINGII (Pravrinr) v. RAM LAL axd anorugr (Derunvaxrtaey®

_ Registered end unvegistered Documents—Act XIX of 1843—4det VIII of 1873
(Registration Act)y—Act 11T of 1877 (Reyistration det), s. 50,

4 document szecuted while Act XIX of 1843 was in force and not regis-
tered thereunder eannot be postpored to a docament executed in 1873 and regiav
tered under Act VI of 1871, '

Tr1s was a suit in which the plaintiff claimed possession of a
¢ertain share in a village called Bannupur. This share had been
hypothecated to the plaintiff as collateral security for the payment
of two bonds datad the 9th January, 1873, and the 31st December,
1873, respectively, which had been given to him Ly Sham Lal the
brother of the defendants. The plaintiff obtained a decrce om
these bonds enforcing the hypothecation on the 27th March, 1876, -
In 1878 the share was put up for sale in exeoution of this decree and
was purchased by the plaintiff, the certificate of sale granted to him
bearing date the 23rd Decemsber, 1878, When the plaintif en-
deavoured to obtain possession of the share he was resisted by the

defendants, They claimed by virtue of a lease which had heen

¥ Second Appeal, No, 774 of 180, from a deeree of R. (2. Curriw, Tsq., Judge
QfaAllgath. dated the 20th April, 1880, modilying a decrees of Maulvi Farid-ud din
Abwad, Subordinate Judge of Aligarh, date tae 13th February, 1380, )



